
Attachment 2 Page 1 of 107



of Maunakea and physically manifest as various puʻu or features such as Lake Waiau.  The 
appropriate management protection of such a sacred place is accordingly a matter of great concern 
to many in the Native Hawaiian community. 
 

Furthermore, OHA reiterates that the Maunakea lands at issue are part of the “ceded” lands 
trust that are also subject to the Public Land Trust. 1  Accordingly, the State of Hawaiʻi holds moral 
obligations of the highest responsibility and trust when dealing with Maunakea, as both “ceded” 
lands, to which Native Hawaiians maintain unrelinquished claims, and as Public Land Trust lands, 
which the Hawaiʻi State Constitution mandates must be held as “a public trust for native Hawaiians 
and the general public.”2    
 
 The following comments should therefore be considered in conjunction with the great 
cultural significance of Maunakea to the Native Hawaiian community, as well as with the specific 
fiduciary obligations held by the State in its management and administration of Maunakea’s lands 
and its natural and cultural environment. 
 
 First, OHA questions whether there may be a potential for conflict in Kuʻiwalu’s role 
as an “independent” evaluator of Maunakea’s management and UH’s implementation of the 
CMP, given that Kuʻiwalu itself developed the CMP.  As countless community stakeholders 
including OHA have made clear, the CMP itself does not fully address the stewardship needs of 
Maunakea after over 50 years of blatant mismanagement by UH.  Being that Kuʻiwalu prepared 
the original 2009 CMP and its sub-plans for UH, Kuʻiwalu may have an inherent incentive to 
evaluate UH’s management actions and implementation of the CMP in a more favorable 
light, to promote the perception that the CMP is adequate.  As such, Kuʻiwalu should seek out 
ways to ensure that any possible bias in its findings can be counteracted and checked to mitigate 
concerns regarding potential conflict in its evaluation role, and to ensure a fair and objective 
analysis of Maunakea’s management; in any case, it is likely that Kuʻiwalu’s significant role in 
developing the CMP may fundamentally undermine the credibility and integrity of this current 
independent evaluation. 
 
 Second, OHA highlights ongoing issues with the adequacy of the CMP itself, which it 
has identified over the past decade.  Notably, OHA has commented on the plan’s significant 
shortcomings since its inception in 2009,3 including: 
 

1. The CMP does not adequately address future observatory development, which falls under 
the definition of “land use” under Hawaiʻi Administrative Rules (HAR) § 13-5-2; 

1 See generally Complaint for Declaratory and Injunctive Relief, Accounting, Restitution, and Damages, Office of 
Hawaiian Affairs vs. State of Hawai‘i, et al., Civ. No. 17-1-1823-11 (JPC) (1st Cir. Ct.), filed Nov. 7, 2017, available 
at https://www.oha.org/maunakea/. 
2 Haw. Const. art. XII, § 4. 
3 For further details on OHA’s concerns with the CMP, please refer to attached past letters and correspondences. 
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2. The management authority of the CMP between the DLNR and UH is muddled throughout 
the document, causing critical boundaries between lessor and lessee to be completely 
blurred;  

3. The plan lacks any analysis of the impact proposed projects will have on current and future 
traditional cultural properties, as well as the effects of projects on the spiritual nature and 
significance of the historic district to Native Hawaiians; 

4. Despite OHA’s requests and testimonies, Kahu Kū Mauna is not explicity required to 
consult with a wide range of Native Hawaiians on management actions pertaining to 
offerings on shrines, access to burial sites, ancient shrine visitation and use, construction 
and use of new shrines, scattering and burial of cremated iwi kūpuna, and the stacking of 
rocks; 

5. The CMP’s sub plans, such as the Cultural Resources Management Plan (CRMP), lack 
clarification as to how they will undergo environmental review; 

6. The planning strategy of assigning UH Hilo’s Office of Mauna Kea Management (OMKM) 
rangers to monitor Conservation District Use Permit (CDUP) compliance is problematic 
because as landowner, the DLNR should be the entity responsible for ensuring compliance 
of its own rules; 

7. The CMP does not recognize that the BLNR as landowner has final approval authority for 
future projects in the UH Management Areas; 

8. The decommissioning of telescopes is left up to sub-lessees to determine – this decision 
should be made by the DLNR as landowner and UH because of its expertise with 
observatories; 

9. The CMP attempts to clearly delineate between traditional and contemporary Native 
Hawaiian practices which is offensive as the Native Hawaiian culture is a living, breathing, 
constantly evolving culture with both traditional and contemporary practices;  

10. There is no process for replacing all cesspools on the mauna with new wastewater systems;  
11. The vast majority of the actions in the CMP lack necessary details including timetables and 

review or monitoring processes; and 
12. The relationship of the CMP and its subplans with the other management plans developed 

for Maunakea, including the soon-to-be-expired 2000 Mauna Kea Science Reserve Master 
Plan (which the CMP “does not replace”) and 1995 Mauna Kea Management Plan, remains 
unclear with regards to whether and what provisions of each plan should be considered 
applicable to the management and use of Maunakea.  

 
As it has not been updated since its original adoption, many if not all of these concerns 

regarding the inadequacy of the CMP continue to remain.  OHA urges Ku‘iwalu to review the 
attached letters and complaint outlining OHA’s concerns over the adequacy of the CMP, as 
part of its current evaluation of Maunakea’s management. 
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Third, OHA reiterates its concerns over UH’s failure to implement various CMP 
action items as well as the excessive time it took UH to adopt administrative rules deemed 
necessary for such implementation.  Notably, even after the adoption of administrative rules, and 
despite OHA’s continued attempts to ensure that the rules addressed its concerns and comments, 
the rules as adopted have nonetheless failed to implement critical CMP actions.  OHA further notes 
the shortcomings in policies adopted by the Maunakea Management Board (MKMB) and UH 
Board of Regents (BOR) to supposedly implement certain CMP action items, as also detailed in 
the attached correspondences.  OHA urges Kuʻiwalu to refer to the various correspondences 
attached as well as OHA’s active lawsuit for regarding UH’s failure to adequately or 
appropriately implement numerous CMP action items.4  As highlighted in the attached 
correspondences and OHA’s complaint, of the over 100 management actions mandated by the 
2009 CMP, 54 are of particular concern to OHA and its beneficiaries, and at least 31 of these 
54 management actions are not being adequately implemented.5  Examples6 of UH’s failures 
to implement CMP action items include, but are not limited to: 

1. Failure to establish a process for ongoing collection of information on traditional, 
contemporary, and customary cultural practices on Maunakea; 

2. Failure to complete baseline inventories on high-priority natural resources, as outlined in 
an inventory, monitoring, and research plan; 

3. Failure to develop a land-use zones map based on current inventories of cultural and natural 
resources; 

4. Failure to afford specified opportunities for community members to provide input 
regarding cultural and natural resource management activities on the mauna (e.g., a 
promised online forum to document community feedback); 

5. Failure to ensure adequate education for construction and observatory staff regarding 
historical and cultural significances of Maunakea and its environment, ecology, and natural 
resources; 

6. Failure to implement a mandatory orientation for visitors and recreational users; and 
7. Failure to properly consult with OHA or Kahu Kū Mauna on cultural processes, policies, 

and procedures regarding the placement and removal of offerings, scattering of cremated 
human remains, and appropriateness of ahu. 

 
Compounding matters, the CMP lacks benchmarks to track the progress of management 

actions and deadlines to properly evaluate implementation, and further fails to specify 
consequences or penalties for inadequate or untimely implementation; in any case, the BLNR has 

4 See OHA Complaint, supra note 1. 
5 Plaintiff’s Motion for Summary Judgment, Office of Hawaiian Affairs vs. State of Hawai‘i, et al., Civ. No. 17-1-
1823-11 (JPC) (1st Cir. Ct.), filed March 2, 2020, at 15, available at https://www.oha.org/maunakea/.  
6 For more on UH and DLNRʻs failures to implement 32 of the 54 management actions of particular concern to Native 
Hawaiians, see OHA Complaint, supra note 1, at 21-22. 
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not provided oversight in their fulfillment.  Furthermore, many of the management actions depend 
on enforcement of rules and regulations that have remained inadequate. 
 

Another overarching issue with CMP implementation, as highlighted in the attached 
correspondences, is that the State, DLNR, and UH have repeatedly failed to systemically estimate 
the cost of implementing the plan.  Yet, despite the high costs associated with CMP 
implementation, UH continually declines to charge reasonable rent for its subleases of 
Maunakea, and fails to use a transparent and standardized process when granting subleases and 
setting sublease terms. 

 
In closing, OHA emphasizes that the 2009 CMP and its implementation have not 

meaningfully addressed the over 50 years of mismanagement of Maunakea by UH and the State; 
meanwhile, UH continues to ignore its responsibilities to Maunakea and in turn the Native 
Hawaiian people and all of Hawaiʻi’s trust beneficiaries.  Clearly, UH should not be allowed to 
continue exerting unchecked and effectively unilateral control of the mauna’s management.  With 
roughly 13 years left under UH’s current master lease over Maunakea, OHA and the rest of the 
world wait with bated breaths to see whether UH will finally comply with its basic responsibilities 
to properly manage this sacred space and Hawaiʻi trust resource. 
 
 Mahalo nui for the opportunity to discuss these ongoing issues.  If you have further 
questions, please contact myself at 594-1973 or via e-mail at sylviah@oha.org, or have your staff 
contact Interim Public Policy Manager Wayne Tanaka at (808)594-1945 or via e-mail at 
waynet@oha.org.  
 
 

Aloha me ka ʻoiaʻiʻo nō, 
 
 
 
Sylvia M. Hussey, Ed.D. 
Ka Pouhana, Chief Executive Officer 

 
SMH:lf 
 
CC:  Trustee Colette Y. Machado 
  Trustee Brendon Kaleiʻāina Lee 
   Trustee Leinaʻala Ahu Isa, Ph.D. 
  Trustee Robert K. Lindsey Jr. 
  Trustee John D. Waiheʻe IV 
  Trustee Kalei Akaka 
  Trustee Carmen Hulu Lindsey 
  Trustee Dan Ahuna 
  Trustee Keliʻi Akina, Ph.D.  
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Enclosures: (1) OHA Complaint for Declaratory and Injunctive Relief, Accounting, Restitution, 
and Damages 
(2) OHA Administrative Testimony dated 5/21/2020 to UH BOR regarding the 
adoption of a proposed internal restructuring plan for the management of Maunakea 
(3) OHA Administrative Testimony dated 11/6/2019 to UH BOR regarding the 
adoption of Hawaiʻi Administrative Rules governing public and commercial 
activities on Maunakea, including attached past testimonies and correspondences 
(4) Various OHA correspondences from 2009 regarding concerns with the CMP 
([a] Letter to Kuʻiwalu dated 3/9/2009 regarding requested comments on the CMP; 
[b] Letter to the Office of UH President dated 3/9/2009 regarding requested 
comments on the Draft Environmental Assessment for the CMP; [c] Letter to 
OMKM dated 9/10/2009 regarding the Draft Natural Resources Management Plan; 
[d] Letter to OMKM dated 9/10/2009 regarding the Draft Cultural Resources 
Management Plan)  
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I. 

INTRODUCTION 

Mauna a Wakea ("Mauna Kea") and the resources it holds comprise a critical part of the 

ceded lands trust and the public trust that the State of Hawai 'i ("State" or "State of Hawai'i") is 

constitutionally-bound to protect and preserve for the future generations of Hawai'i. Having 

held management authority of these lands for over fifty years, the University of Hawai'i ("UH") 

has failed to meet its responsibilities concerning Mauna Kea's cultural, natural, and historical 

resources. Instead, at the expense of the mountain's pristine environment and cultural 

significance, UH has chosen to aggressively develop the summit of Mauna Kea for the benefit of 

astronomical institutions around the world. 

After numerous attempts to resolve Mauna Kea's mismanagement through years of 

advocacy and non-adversarial mediation, Plaintiffs THE OFFICE OF HAWAIIAN AFFAIRS 

("OHA") and THE BOARD OF TRUSTEES OF THE OFFICE OF HAWAIIAN AFFAIRS 

("OHA Board"), through its counsel, McCorriston Miller Mukai MacKinnon LLP, bring this 

lawsuit to advocate on behalf of the Native Hawaiian people and to hold the State ofHawai'i, the 

Department of Land and Natural Resources ("DLNR"), and UH accountable for its deficient 

stewardship of Mauna Kea. OHA alleges and avers as follows: 

II. 

JURISDICTION 

I. This Court has jurisdiction over the claims for relief in this action pursuant to

Hawaii Revised Statutes ("HRS") sections 603-21.5, 603-21.9, and 632-1, and article XI, 

sections 1 and 9 and article XII, section 7 of the Hawai'i State Constitution. 

III. 

PARTIES 

2. Plaintiff OHA is an agency of the State of Hawai'i established pursuant to article

XII, section 5 of the Hawai'i State Constitution and HRS Chapter 10. OHA advocates for the 

improved conditions of Native Hawaiians in the areas of 'aina, culture, economic self

sufficiency, education, governance, and health. 

3. Plaintiff OHA Board is a duly constituted body established pursuant to article XII,

section 6 of the Hawai'i State Constitution and HRS Chapter 10. 

62555/ 368587. I 
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Administrative Testimony 
Testimony of Sylvia M. Hussey Ed.D. 
Ka Pouhana, Chief Executive Officer 

Board of Regents, University of Hawaiʻi 
Agenda Item VII.B. 

APPROVAL OF MAUNAKEA MANAGEMENT RESTRUCTURING PLAN 

May 21, 2020  10:30 a.m.   Virtual 
Meeting 

The Administration of the Office of Hawaiian Affairs (OHA) offers the following 
COMMENTS on the proposed restructuring plan for the management of Maunakea lands 
leased by the University of Hawaiʻi (UH).  OHA notes that it was not consulted in the 
development of this or any other management restructuring proposal considered by the 
Board of Regents (BOR) during their April 16, 2020 meeting.  OHA therefore offers the 
following comments, concerns, and recommended conditions, and strongly urges the 
BOR to consider and incorporate them in any proposed restructuring plan it may consider 
approving. 

Maunakea and its resources comprise a critical and singularly significant part of the 
ceded lands trust and public trust that the State of Hawaiʻi is constitutionally-bound to 
protect and preserve for future generations of Native Hawaiians and the entire Hawaiʻi 
community.  Sadly, the historical and ongoing mismanagement of Maunakea has resulted 
not only in OHA’s pending lawsuit against UH, but has also resulted in a substantial and 
understandable lack of trust in the community regarding the State’s and UH’s commitment 
to respectfully steward the mauna.  OHA therefore strongly urges the BOR to provide 
more meaningful assurances in its decisionmaking on this or any other management 
restructuring proposal, that can ensure Native Hawaiians and the public that the 
aggressive development of more telescopes will not come at the expense of the mauna’s  
sacred environment, natural and cultural resources, and cultural sites.   

The mismanagement of UH’s leased Maunakea lands has been a matter of concern 
and conflict for decades.  Years of complaints from Native Hawaiian cultural practitioners 
and the larger community culminated in the first of four reports by the State auditor, 
spanning a period of over 15 years, all verifying the State’s and UH’s ongoing failure to 
properly manage the mauna.  The first auditor’s report in 1998 explicitly found that UH 
had, for decades, prioritized telescope development over appropriate management of the 
fragile ecosystem and cultural importance of Maunakea.  Subsequent auditor’s reports 
documented continued and serious deficiencies in UH’s management.  Since at least 
2011, OHA itself has also raised concerns regarding the ability of Native Hawaiians to 
engage in traditional and customary practices dependent upon the environmental and 

Attachment 2 Page 40 of 107



cultural integrity of Maunakea’s lands, resources, and sites.  Unfortunately, even after 
decades of verified complaints, both UH and the State have consistently failed to 
meaningfully demonstrate any ability or willingness to serve as proper stewards of 
Maunakea’s public trust lands and resources, leading many, including OHA, to the 
ultimate conclusion that appropriate management of Maunakea can only be achieved 
with entirely new leadership and organization.1    

OHA appreciates the apparent acknowledgement of the need for much better 
management of Maunakea in the proposal before the BOR today.  OHA does, however, 
reiterate the substantial work that remains to be done in order to fulfill UH’s decades-old 
promises to better steward the mauna, including through the implementation of numerous 
longstanding and unfulfilled Comprehensive Management Plan (CMP) action items of 
particular concern to Native Hawaiians.  OHA emphasizes that the instant proposed 
management restructuring plan lacks specificity and meaningful assurances that such 
substantive management needs will be actually addressed.  

OHA therefore strongly urges the BOR to provide conditions to require the 
following in any management restructuring proposal under its consideration: 

1. A cost assessment, including staffing, equipment, and other resource needs, for
the full and meaningful fulfillment of all CMP action items, including those
listed in OHA’s active Maunakea complaint, in a timely manner and subject to
clear and reasonable benchmarks determined through consultation with OHA
and other relevant stakeholders;

2. A fiscal sustainability plan that identifies available funding sources, including
telescope sublease rent, that can provide for these costs in a sustainable and
long-term manner, and that requires the Office of the Executive Director (OED)
to coordinate between Maunakea Observatories Support Services and OED’s
subordinate entities (UH Institute for Astronomy, Director of Stewardship
Programs, and ʻImiloa Astronomy Center) to develop and implement the plan;

3. A community consultation plan with clearly established authorities and
processes for consulting with relevant stakeholder groups including but not
limited to OHA, Kahu Kū Mauna, and ʻohana with familial and cultural ties to
Maunakea, in the implementation of any management actions and in any
decisionmaking or enforcement action otherwise authorized under the recently
adopted administrative rules, where natural and cultural resources, cultural
sites, or cultural practices may be impacted; and

4. A regulatory assessment process whereby stakeholder groups can periodically
assess and recommend amendments to better incorporate Native Hawaiian
traditional and customary practices and cultural concerns.

1 See Complaint for Declaratory and Injunctive Relief, Accounting, Restitution, and Damages, Office of 
Hawaiian Affairs vs. State of Hawai‘i, iv. No. 17-1-1823-11 (Cir. Ct. 1st Cir. Ct.), available at 
https://www.oha.org/maunakea/. 

Attachment 2 Page 41 of 107

https://www.oha.org/maunakea/


OHA again strongly urges that the above considerations be incorporated as 
conditions of approval for any proposed management restructuring plan for Maunakea, 
including the proposal before the BOR today.  OHA also recommends that the BOR 
require the Office of the Executive Director, the Director of Stewardship Programs, and the 
UH Institute for Astronomy to consult with OHA in their implementation of the proposed 
restructuring plan, and in the execution of its recommended conditions.  Without such 
conditions and requirements, any restructuring proposal may do little to rectify serious 
management issues that have persisted for generations, much less absolve community 
concerns regarding the same. 

  
Mahalo nui loa for the opportunity to testify on this matter. 
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OFFICE OF HAWAIIAN AFFAIRS

Administrative Testimony
Testimony of Sylvia Hussey Ed.D.

Ka Pouhana KUikawa, Interim Chief Executive Officer

Board of Regents, University of Hawaii
Agenda Item Ill.B.

APPROVE ADOPTION OF CHAPTER 20-26, HAWAI’I ADMINISTRATIVE RULES,

ENTITLED “PUBLIC AND COMMERCIAL ACTIVITIES ON MAUNA KEA LANDS,” AND

TRANSMITTAL TO THE GOVERNOR FOR FINAL APPROVAL

November 6, 201 9 9:45 a.m. UH Hilo Performing Arts Center

The Office of Hawaiian Affairs (OHA) OPPOSES the Board of Regents’ (BORs’)

approval of proposed Hawai’i Administrative Rules (HAR) Chapter 20-26 as drafted. In

light of the proposed rules’ continued failure to address OHA’s numerous concerns and

recommendations regarding potential impacts to Native Hawaiian traditional and

customary practices, their adoption as drafted would contravene Hawai’i Revised

Statutes (HRS) § 304-7 903, and contradict the Board of Regents’ own Maunakea

Permitted Interaction Group’s (MIG’s) explicit findings and recommendations.

As a preliminary matter, OHA yet again highlights the Maunakea rulemaking

authority granted under HRS § 304A-1 903, which requires that the BOR “consult with the

Office of Hawaiian Affairs to ensure that these rules shall not affect any right, customarily

and traditionally exercised for subsistence, cultural, and religious purposes and possessed

by [Native Hawaiiansl.” As described repeatedly in multiple testimonies and

correspondences dating back to 2011 (attached), the concerns OHA has raised and

continue to raise have a direct relationship to the ability of Native Hawaiians to engage in

traditional and customary practices dependent upon the environmental and cultural

integrity of Maunakea’s lands, resources, and sites. The continued failure to address

OHA’s concerns in the proposed administrative rules therefore represents a failure to

comply with the BOR’s statutory rulemaking consultation requirements enacted

specifically to resolve such concerns.

As a further preliminary note, OHA does express appreciation for the MIG’s

recognition and findings that “Maunakea has become a symbol of Native Hawaiian sell

determination”; that “the University has been criticized for past and present

mismanagement of Maunakea”; that there is a “need to collectively do better with regard

to efficiency, effectiveness, and transparency in the functional structure of Maunakea

management”; and that “Maunakea is a special place to all of Hawai’i, and Native

Hawaiian cultural practices need to be acknowledged in planning for the use of

Maunakea.” However, any adoption of the proposed rules as drafted — which fail to

address longstanding governance, transparency, and management issues compromising

1
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Native Hawaiian practitioners’ ability to perpetuate their cultural practices in such a
culturally significant space — would severely undermine any sense of sincerity in the
MIG’s statements, as well as any BOR promise to finally and substantively fulfill its
responsibilities to appropriately steward Maunakea.

While the following concerns have been raised and described repeatedly in the
attached testimonies and correspondences regarding the proposed administrative rules,
OHA raises them once again, to provide additional commentary on their continued
absence in the instant rules draft:

A. Transparency and accountability concerns remain unaddressed.

Concerns regarding the rules’ lack of transparency and accountability in
decisionmaking, including decisionmaking that may profoundly impact practitioner access
to, and the overall integrity of, cultural resources and sites, have been raised by OHA
since at least 2011. More broadly, transparency concerns are also now even recognized
by the MIG’s findings, which describe “the need to collectively do better with regard to
efficiency, effectiveness, and transparency,” and call for the development of a “plan [1 to
improve the operations and management and make it [sic] more efficient, effective and
transparent” (emphases added). Nonetheless, the rules continue to allow all nearly all
major decisions regarding access, traffic management, area closures, commercial use,
the issuance of public and commercial use permits, regulatory exemptions, etc. to be
made by a single individual — the UH President, or their designated stand-in — without
any concrete or legally enforceable public review or cultural practitioner consultation
mechanism whatsoever.

As also illustrated in the attached testimonies and correspondences, OHA has even
offered suggested approaches to balance the need for expedited decisionmaking in certain
situations and in exigent circumstances, with the need for transparency and practitioner
input in decisionmaking that could impact Native Hawaiian traditional and customary
practices. Notably, such approaches have been adopted and used in other state
administrative rule chapters, including those for the management of state conservation
lands. The proposed rules as currently drafted nonetheless inexplicably fail to explore,
much less implement, OHA’s suggestions, or otherwise resolve OHA’s longstanding
transparency concerns.

Accordingly, adoption of the rLIles as drafted would not only represent an
unfounded rejection of the transparency and accountability concerns raised and
suggestions offered by OHA, but would also bring into question the sincerity of the MIG’s
findings as well as any commitment by the BOR to improve the transparency issues that
have plagued Maunakea’s history of mismanagement. OHA urges the BOR to review its
prior testimonies and correspondences and accordingly ensure that any administrative
rules address its transparency concerns prior to their adoption.

2
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B. Cultural consultation requirements are essentially nonexistent.

As OHA has also repeatedly pointed out, the administrative rules as previously and
currently drafted provide little mote than lip service to Kahu KU Mauna (KKM), the cultural
advisory group for Maunakea established by UH itself, and further provide no real
opportunity for OHA, cultural practitioner, or lineal descendant input in decisions that
may profoundly impact Native Hawaiian traditional and customary practices or affect the
environmental and cultural integrity of Maunakea. As noted above, the BOR’s own MIG
has recognized that “Native Hawaiian cultural practices need to be acknowledged in
planning for the use of Maunakea,” and that “Maunakea has become a symbol of Native
Hawaiian self determination.” However, as detailed most recently in the attached June 1,
2019 letter to UH President Lassner, the rules as they continue to be drafted offer no
concrete requirement for Native Hawaiian participation in the governance and use of
Maunakea — thereby giving no meaningful acknowledgement of Native Hawaiian cultural
practices in the use of Maunakea, and providing no acknowledgement of the need to
facilitate Native Hawaiian self-determination over these ancestral and unlawfully acquired
former Hawaiian Kingdom lands. OHA also notes that UH and OMKM have failed to
adopt other mechanisms to ensure Native Hawaiian participation in the governance and
use of Maunakea, including options articulated by OHA throughout the years and most
recently in June 201 8; the failure to include any concrete and enforceable Native
Hawaiian consultation mechanisms in the rules would only exacerbate this continued
exclusion of Native Hawaiian input in matters pertaining to Maunakea.

Accordingly, if adopted, the rules as drafted will not only represent the official
rejection of legitimate and reasonable concerns long raised by OHA regarding Native
Hawaiian traditional and customary practices, but further contradict the findings of the
BOR’s own MIG, and undermine the sincerity of the BOR in any present or future
commitment to become a better steward of Maunakea. OHA urges the BOR to instead
review the attached correspondences regarding the lack of concrete consultation
mechanisms in the administrative rules, and ensure that they are addressed accordingly.

C. CMP and other management plan actions that would require or be aided by
administrative rules remain unaddressed, or referenced in such a vague
manner as to be rendered meaningless.

OHA appreciates the MIG’s findings that recognize decades of concern regarding
the “past and present mismanagement of Maunakea,” and appreciates its proposed
resolution’s “commitment to follow through with the recommendations made in the
Management Plans to better manage the impacts of the astronomy facilities and operations
upon the natural environment, cultural resources . . . and upon the broader community.”
OHA also appreciates the acknowledgement in the MIG’s proposed resolution that dthere

remain unmet responsibilities and ongoing compliance issues that have delayed
completion of certain recommendations and requirements under the Management Plans.”
However, these acknowledgements and commitments would be severely undermined by

3

Attachment 2 Page 45 of 107



the adoption of the proposed administrative rules, insofar as the rules as drafted
continue to fail to implement key actions under the referenced “Management Plans,”
and provide only vague, unenforceable, and almost meaningless references in the few
instances that they do cite UH’s own plans for managing Maunakea.

The attached testimonies and correspondences, including the most recent June 1,
201 9 letter to UH President Lassner, provide a detailed description of specific
comprehensive management plan (CMP) actions neglected in the draft rules, and
highlights areas in the draft rules where references to the CMP are vague or confusing.
OHA urges the BOR to review these previous documents and ensure their management
plan concerns are addressed through additional and appropriately modified rule
provisions. OHA also offers the following additional comments that highlight ways in
which the rule’s failure to fulfill management plan promises may further undermine the
findings of the MIG, and the credibility of the BOR:

First, as previously mentioned, the MIG recognizes that “Native Hawaiian cultural
practices need to be acknowledged in planning for the use of Maunakea,” and
recommends an express commitment to follow through on management plan
recommendations and requirements. However, the draft rules appear to ignore OHA’s
prior correspondences regarding the need for administrative rule provisions to
effectively implement a number of actions under the CMP, including the designation of
land use zones based on natural and cultural resource inventories, the establishment of a
systematic input process for stakeholders, and orientation requirements for all users of
Maunakea, among others.

Second, on a related note, the MIG specifically recommends the development of a
“suite of educational programs . . . including but not limited to Native Hawaiian culture,
history, environmental and biological considerations,” to be designed specifically for “tour
guides and drivers, employees, contractors, recreational users, scientists and observatory
workers and visitors, as required by the Management Plans” (emphases added). However,
while the rules do include an orientation requirement that may or may not be eventually
implemented, and which could be readily adopted to use such a “suite of edLicational
programs,” the rules explicitly state that their provisions — including orientation
requirements -- “do not apply” to education and research activities and support functions
carried out by: (1) The university; (2) Persons under an agreement with the university; or
(3) Government entities under an agreement with the university.” “Education and
research activities” are not defined, nor is there any definition or limitation to what may
constitute “an agreement with the university”; given the potential breadth of these terms,
nearly all of the MIG’s education programs’ contemplated audience members would not
be required to participate in such programs under the rules as drafted. While OHA
appreciates that other mechanisms to ensure participation in meaningful educational or
orientation programming for contractors, UH employees, and certain others exempted
under the proposed rules, without some clear mandate under the rules, there is little
reason to believe that such participation will in fact be required in a comprehensive,

4
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consistent and enforceable manner; even if UH does truly intend to implement such
mechanisms, there is still no reason why such a requirement should not be reflected in the
rules. Accordingly, despite the MIG’s recommended commitment to implement CMP
provisions that would otherwise call for an orientation process for all users of Maunakea,
the proposed rules as drafted instead specifically exempt a broad and poorly defined
range of individuals from its orientation and other provisions, including those whose
“education and research activities” may have a particularly significant and potentially
irreparable impact to natural and cultural sites and resources, as well as to the overall
environmental and cultural integrity of Maunakea.

Third, the MIG most significantly proposes the development of a “reorganization
and restructuring plan,” to include a presentation of “all advisory, operating and funding
bodies involved in the management of Maunakea by April 2020.” However, the rules as
presented bring into question whether any advisory bodies and processes recommended
or required by the CMP will be adequately described or even presented in such a
reorganization and restructuring plan. In fact, the rules fail to recognize advisory
bodies or processes, other than decidedly non-binding language stating that the UH
President “may” consult with KKM and the Mauna Kea Management Board for unspecified
matters, and language regarding consultation or prior approval from the department of
land and natural resources, on limited matters such as aircraft use or the installation of an
access control gate. Most notably, the rules continue to fail to establish 1’a systematic
input process for stakeholders” (CMP Action EO-7), much less a “collaborative working
group for management and resource protection” (CMP Action NR-J 3). Accordingly, the
rules as drafted would deprive “advisory. . . bodies” of any meaningful authority or
official role in the management of Maunakea, and the rules’ adoption would bring into
question the credibility and substance of the MIG’s most significant recommendation.

The rules’ continued failure to incorporate numerous CMP and other management
actions would indefinitely delay long awaited management promises; in addition, their
adoption as currently drafted would also undermine the MIG’s own specific findings and
recommendations pertaining to the management of Maunakea, and the need to better
implement its “Management Plans.”

D. The most significant and impactful “commercial and public activities” and the
only reliable source of revenues sufficient in magnitude to properly manage
Maunakea — telescope subleases — remain unaddressed.

Finally, OHA appreciates the MIG’s apparent recognition, in its findings and
proposed resolution, that telescope development has significantly impacted Maunakea.
OHA also appreciates the MIG’s resolution’s recognition that telescope decommissioning
may be one way to finally begin to remediate such impacts. OHA further appreciates the
MIG’s understanding, reflected in its recommended request for state general funds, that
funding is clearly necessary to provide for the appropriate management of Maunakea.

5
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However, the MIG’s aforementioned recognitions and recommendations would be
completely belied by the BOR’s adoption of the currently drafted rules, which, despite
OHA’s repeated assertions since at least 2011, continue to fail to provide standards and
processes to ensure that telescope subleases are subject to meaningful terms and
conditions — including sublease rent schedules that can generate sufficient funding for the
appropriate management of Maunakea. OHA urges the BOR to review the attached past
testimonies and correspondences regarding this matter — which provide ample explanation
and justifications for OHA’s concerns — and to finally ensure that the most controversial
uses of Maunakea are addressed by the rules. To the extent that there are other policy
mechanisms to ensure telescope subleases are subject to meaningful terms and conditions,
the BOR has had ample time to adopt them and has not done so. Accordingly, to adopt
the rules otherwise would, again, severely undermine any credibility that could be
attached to the MIC’s findings and recommendations, as well as perpetuate if not
exacerbate one of the greatest sources of conflict in the history of Maunakea’s
mismanagement.

Mahalo nui for the opportunity to comment on this matter.

6
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560 N. NIMITZ HWY., SUITE 200
HONOLULU, HAWAIi 96817

June 1, 2019

David Lassner
President, University of Hawai’i
do UI-I System Government Relations Office
2442 Campus Road, Administrative Services Building 1, Room 101
Honolulu, Hawai’i 96822

Re: Public Hearing Testimony for the Proposed Chapter 20-26, Hawai’i Administrative Rules,
entitled “Public and Commercial Activities on Mauna Kea Lands.”

Aloha e Mr. Lassner,

The Administration of the Office of Hawaiian Affairs (OHA) offers the following
COMMENTS regarding the proposed administrative rules for the University of Hawai’i’s (UH’s)
leased Maunakea lands. OHA urges the Board of Regents (BOR) and UH to amend these rules to
address the longstanding concerns that we have repeatedly raised throughout the consultation and
rulemaking process, with respect to Native Hawaiian traditional and customary practices and the
protection of resources and sites necessary for the continuation of such practices, as further
described below.

A. The proposed rules lack the transparency and accountability necessary to ensure that
Native Hawaiian traditional and customary practices are not impacted by arbitrary
decisionmaking

Hawai’i Revised Statutes (FIRS) § 304A-1903, the statutory authority for the instant draft
rules, requires that the Board of Regents (BOR) “consult with the Office of Hawaiian Affairs to
ensure that these rules shall not affect any right, customarily and traditionally exercised for
subsistence, cultural, and religious purposes and possessed by ahupua’a tenants who are
descendants of native Hawaiians who inhabited the Hawaiian Islands prior to 1778, subject to the
right of the State to regulate such rights.” However, as with their prior iterations, the latest draft
of the proposed Mauna Kea administrative rules continue to fail to adequately address a number
of issues repeatedly raised by 01-TA, which are critical to the protection of Native Hawaiian
traditional and customary rights, and the underlying resources, sites, and overall environment
upon which they depend.

For example, the proposed rules continue to provide for a range of decisions that
may significantly impact cultural practitioner access, natural resources, cultural sites, and
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the overall environmental and cultural integrity of UH’s Mauna Kea lands, without any
assurance of public, agency, or practitioner review or input. As with previous drafts of these
rules, the current draft would provide a single individual “designee” with the authority to make
decisions concerning roadway access control; public access closures; commercial activity,
research, and special use permits; and the assessment of fees, fines, and penalties, and among
others. Such decisions may have significant and profound impacts, both directly and indirectly,
on Native Hawaiian traditional and customary rights: access closures may cut practitioners off
from areas and sites underlying their traditional and customary practices; cormnercial tour,
research, and special use permit approvals, particularly without adequate oversight, may result in
the degradation or destruction of resources and sites and compromise the environmental and
cultural integrity of areas underlying Native Hawaiian traditional and customary rights; and even
the assessment of fees and fines may not appropriately account for the range of management and
mitigation activities necessary to ensure the adequate protection of such rights, resources, and
sites.

Clearly, some level of public or practitioner input may be critical to ensuring that Native
Hawaiian traditional and customary rights are not affected in decisonmaking on these and other
matters encompassed by the rules. However, unlike the BOR, the individual decisionmaking
designee described in the draft rules would not be subject to sunshine laws requiring a minimal
level of public notice and input in their decisionmaking. Moreover, nothing in these rules would
otherwise ensure that a designated decisionmaker consult with Kahu Kã Mana (KKM) — UH’s
own cultural advisory body — much less OHA or the knowledgeable practitioners and ‘ohana
with lineal ties and ongoing, living practices associated with UH’s Mauna Kea lands.

Notably, the rules also lack clear processes for challenging the scope and basis of many
of the decisions made by this individual designee, providing little protection for Native Hawaiian
traditional and customary rights from arbitrary decisionmaking even after-the-fact.

Accordingly, OHA again urges that these rules be amended to strike a more
appropriate balance between efficient decisionmaking to address exigent management
needs, and public transparency, practitioner input, and accountability in decisions that
may otherwise significantly impact the ability of Native Hawailans to exercise their
traditional and customary rights.2 Although OHA has consistently raised this concern since
2011, including in meetings with Office of Mauna Kea Management (OMKM) staff, with the
Mauna Kea Management Board (MKMB) Chair, and during the previous round of rulemaking
public hearings, the instant draft of the subject administrative rules still fails to provide y

OHA appreciates that the rules do provide for some of these decisions to be made by the “board” or the
“University,” which is “governed by the board”; however, the rules at the outset states that “the board delegates its
authority to administer this chapter to the president, who may further delegate that authority to a designee.”
Proposed HAR § 20-26-2, -8. Likewise, while certain decisions appear to be specifically assigned to the
“president,” the “president” as defined in these rules means “the president of the university, or the president’s
designee.” Proposed [tAR § 20-26-2 (emphasis added).
2 One possible example of a balanced decisiomnaking framework, which OHA provided in its 2011 letter and
reiterated in 2018 consultation meetings between OHA and representatives from MKJvIB and OMKM, might be
found in the conservation district rules, where some uses and activities may be unilaterally granted by the
Chairperson. and other more intensive uses and activities must be approved by the Board of Land and Natural
Resources. with additional attendant requirements such as a management plan.
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assurance of transparency, input, or accountability for the broad range of decisionmaking
authority that may be entrusted to a single individual “designee” of the UH President.

B. Consultation with Kahu Kã Mauna, the Office of Hawaiian Affairs, and/or cultural
practitioners and lineal descendants, as appropriate, should be required for all actions
and activities that may adversely impact Native Hawaiian traditional and customary
practices.

On a similar note, in addition to providing an appropriate level of accountability in
transparency in decisionmaking, OHA again urges that the rules provide clear cultural
consultation requirements for any decisionmaking that may infringe on Native Hawaiian
traditional and customary practices, or impact culturally significant resources and sites. As noted
above, the administrative rules continue to lack any clear cultural consultation process, as
otherwise described in the 2009 Mauna Kea Comprehensive Management Plan (CM?), to ensure
that decisionmaking does not impact Native Hawaiian rights or their underlying resources. In
fact, the rules provide no clear or enforceable assurance that any consultation whatsoever will
occur with KKM, OHA or any other entity or individual with Native Hawaiian cultural
expertise or connection with Maunakea. While the draft rules suggest that the “president’s
designee jjg seek the advice of the Maunakea management board and the Kahu Ku Mauna
pursuant to the comprehensive management plan and consistent with the timelines and
procedures of this chapter,” this sole consultation provision is permissive, unenforceable, and
extremely vague as to when and what actions it is envisioned to apply. Other than descriptive
language in the definitions section, the draft rules provide other mention or role for KKM or
the MKMB whatsoever in the management or administration of Maunakea. Given the broad
range of decisions and activities contemplated by these draft rules that may impact cultural
resources and practices on Maunakea, OHA again urges, as it has on numerous prior
occasions, that these rules provide a much clearer, enforceable, and broader role in
decisionmaking for KKM, MKMB, and cultural practitioners and groups with ties to
Maunakea. At minimum, this should include mandatory consultation for all decisions and
actions that may adversely impact Native Hawaiian traditional and customary rights and
practices including their underlying resources and sites.

C. CMP actions relevant to Native Hawaiian traditional and customary practices and
requiring rulemaking should be included and implemented in the draft rules.

OHA again urges UH and the BOR to ensure that these rules reflect the management
actions envisioned in the CMP that may be critical to protecting Native Hawaiian rights and
cultural resources, particularly where actions would appear to require rulemaking to be properly
implemented. As OHA previously testified, CMP actions such as FLU-2 (designating land use
zones to restrict future land uses in the Astronomy Precinct, based on cultural and natural
resource inventories); CR-7 (cultural education requirements for construction staff, UH staff, and
researchers); ACT-2 (parking and visitor traffic plan); and CR-6 (guidelines for the visitation and
use of ancient shrines), among others, would all appear to require rulemaking to be enforceable
and fully implemented. Some of these actions, such as CR-6, have also been explicitly
recognized by OMKNI itself as requiring rulemaking. Other actions, meanwhile, including EO-7
(developing a systematic input process for stakeholders) and NR-13 (establishing a collaborative
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working group for management and resource protection), among others, could also be better
implemented and institutionalized via rulemaking. However, these and other CMP action items
that would otherwise serve to protect cultural practices, resource, and sites, do not appear to be
reflected in the administrative rules. Instead, the rules appear largely focused on implementing
those CMP provisions directly related to the facilitation of observatory activity.

Notably, past assertions by OMKM that certain regulatory action items would be
substantively implemented via “policies” adopted by OMKM or the BOR have been shown to be
meaningless at best, and disingenuous at worst. Of particular note is the highly problematic
adoption of CR-5 (the adoption of guidelines for the placement of cultural offerings), CR-7 (the
appropriateness of new cultural features), and CR-9 (the appropriateness of new cultural
features); although the CMP explicitly requires that these actions be implemented in consultation
with 01-IA, ‘ohana with lineal ties, and cultural practitioners, they were instead recommended for
approval by OMKM and adopted without any meaningful consultation with UI-IA or a known
family of cultural practitioners that specifically requested consultation.3 In the year that has
passed since the adoption “policies” for these action items, despite continuing concerns voiced
by OHA and practitioners who were not consulted, these action items and their policies have still
not been revisited by OMKM, MKMB, or the BOR, and the draft rules as written provide no
process to otherwise to incorporate the input of OHA, ‘ohana. or cultural practitioners in their
implementation. As these particular actions demonstrate, leaving the implementation of certain
CM? actions to the adoption of future “poLicies” rather than through clear or enforceable rule
provisions provides little to no assurance that they will be implemented properly and consistent
with the CMP’s own requirements, if they are ever adopted at all.

Finally, OHA notes that even if referenced or generally contemplated in the current rules
draft, specific policies and plans adopted outside of the formal rulemaking process may also not
be enforceable, as illustrated in numerous court decisions relating to I-IRS Chapter 91.

D. CM? references are ambiguous in scope and applicability, rendering potential
impacts to Native Hawaiian traditional and customary practices difficult if not
impossible to evaluate and mitigate

OHA notes that in each instance where the draft rules do attempt to incorporate the
CMP’s provisions, specifically by summary reference to the CMP, it is not clear as to exactly
which of the CMP’s specific processes and requirements are intended to apply, who they would
apply to, and how they are to be implemented. Such vagueness and inconsistency is particularly
concerning in their potential impacts to the exercise of Native Hawaiian traditional and
customary practices as well as the resources and sites necessary to their continued existence.

OIIA did attend a May 2016 outreach meeting regarding these actions along with numerous other stakehotders,
where the overwhelming sentiment was to conduct further public outreach: however, the only subsequent outreach
events were a series of general notices stating that “OMKM would like to invite you to talk story about Maunakea,”
with no indication of what, specifically, OMKM was inviting the public to “talk story” about. 01-IA does not
consider this to represent meaningful and directed consultation with 01-IA, cultural practitioners, or lineal
descendants, much less members of the general public.
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For example, the rules appear to establish public access hours as “set forth in the
comprehensive management plan”;4 meanwhile, the CMP and its Public Access Plan (PAP) —

itself intended to be reviewed and updated every five years5 — in turn only describes hours of
operation for the Visitor Information Station and Hale POhaku, and for “public recreational
activities” (emphasis added) within the science reserve (to be from ½ hour before sunrise
to ½ hour after sunset).6 It is unclear whether these hours are therefore intended to be the
same public access hours as those described in the rules, whether the CM P’s hours for
“public recreational activities” are intended to or may inadvertently apply to cultural
practitioners seeking access outside of those hours, or whether changes to the PAP — which
are not subject to rulemaking processes or requirements -- are also intended to be
incorporated in the rules.

Similarly, the draft rules require that “all persons accessing the UH management areas”
(emphasis added) be required to complete an orientation regarding natural and cultural resources,
safety matters, and other information “as set forth in the comprehensive management plan.”
Given the broad range of educational and training components in the CMP and its sub-plans, the
contents and target audience of this orientation provision, how any orientation would be
implemented, and — most importantly — its sufficiency in minimizing the potential for impacts to
natural and cultural resources and practices, are ambiguous at best. Reflecting the importance of
user education to the overall management of Maunakea, the CMP and its sub-plans describe
separately and in various places mandatory and aspirational orientation and trainings regarding
natural and cultural resources and sites, the historical and cultural significance of Maunakea,
and/or safety issues; these include a mandatory orientation with periodic updates and certificates
of completion for visitors, employees, observatory staff, contractors, and commercial and
recreational users who visit and work at Maunakea;7 specialized training for field-personnel,
staff and volunteers;8 a training program for “all persons involved with construction activities,”
including staff monitoring construction activities;9 and even training for commercial tour
drivers;’0 among others. However, it is not clear whether all or part of these orientation
processes and requirements are intended to be included as part of this rule provision. It is also
not clear as to how or if these requirements are intended to be enforced; how orientation
materials would be developed, delivered, and revised; and to whom any orientation requirement
would apply.

To this latter point, while the CMP clearly contemplates orientation and training not just
for visitors, but also UH employees, observatory staff, contractors, support staff, and commercial
operators, the draft rule chapter explicitly exempts from its provisions UR, persons under “an
agreement” with UH, and government entities with an agreement with UH, who carry out

‘ Proposed HAR § 20-26-38(c).
See MAUNA KEA PAP 7-1 (2010).

6 See MAUNA KEA PAP 2-13 (2010); MAUNA KEA C0MPREHENs[vE MANAGEMENT PLAN (MAUNA KEA CM?) 7-32 —

33, 7-66 (2009).
7SCE MAUNA KEA CMP 6-8, 7-23; MAUNA KEA NATURAL RESOURCES MANAGEMENT PLAN (MAUNA KEA NRMP)
vi, 4.4-6(2009). MAUNA KEA PuBLIC ACCESS PLAN (MAuNA KEA PA?) 4.1,4.2,6.1,6.5-6.7(2010).

See MAUNA KEA CMP 7-23, 7-6 1; CULTURAL RESOURCES MANAGEMENT PLAN (CRMP) 5-2 (2009).
9See MAUNA KEA CMP 7-6.
‘°See MAUNA KEA NRMP 4.4-6 (2009).
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“research activities and support functions.” Accordingly, it appears that observatory
researchers and staff, scientists, maintenance workers, and even construction workers and
contractors may not be subject to any access and orientation requirements under the rules.

Accordingly, OHA strongly urges a much closer review of the CMP and its subplans as
may be referenced in these rules, to reduce ambiguities and minimize any impacts to Native
Hawaiian traditional and customary practices and their underlying resources and sites, as
envisioned in the CMP.

E. Reliable and transparent resource-generating mechanisms, including observatory
sublease provisions, are necessary to minimize impacts to Native Hawaiian traditional
and customary rights resulting from permitted. unregulated, and otherwise allowed
activities

finally, and most critically, 01-IA yet again reiterates its long-standing assertion that any
administrative rules for Maunakea provide clear assurances that future observatory subleases will
generate sufficient and reliable revenue and other support for the appropriate management of
Maunakea, including through the full implementation of the CMP.

OHA notes that a number of activities which may be permitted, unregulated, or
otherwise allowed under these rules have the potential to significantly undermine Native
Hawaiian traditional and customary practices and beliefs associated with Maunakea,
thereby impacting Native Hawalians’ ability to exercise their traditional and customary
rights. for example, access to and the availability of specific resources and sites may be
hampered or foreclosed by commercial tours, research activities (including observatory
development and operation), public use, and even the actions of untrained government staff and
contractors. In addition, “Culture and nature are from an anthropological perspective intertwined
and from a Native Hawaiian point of view inseparable. . . one cannot even begin to try and
understand the meaning and significance of the cultural resources. . . without considering the
relationship between people and the high altitude environment”;’2 therefore, the impacts of
permitted and allowed activities on Maunakea’s environmental integrity as a whole, may
fundamentally burden or preclude the meaningful exercise of Native Hawaiian rights in an
otherwise sacred region.

In light of this understanding, OHA does believe that full implementation of the
CMP, including its various subplans, may mitigate the potential for impacts to Native
Hawaiian traditional and customary rights and the practices, resources, and sites they
encompass. However, absent stronger capacity-building assurances in the rules, there is no
identifiable source of funds or other resources necessary for the CMP to be fully and consistently
implemented. 01-IA acknowledges that the proposed rules do authorize fees for permits, parking,
and entrance; however, even the most lucrative commercial tour permits have historically
generated only half a million dollars a year on average, just a fraction of UH’s costs of

1 Proposed HAR § 20-26-3.
2 CULTURAL REsoURCES SUB-PLAN at 2-1.
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administering Maunakea)3 Numerous CMP action items yet to be implemented — including
greater enforcement coverage, the development and implementation of educational and cultural
training curricula, the development and implementation of a parking and visitor traffic plan, the
scoping of additional facilities such as restrooms and a vehicle wash station, the ongoing
collection and maintenance of cultural information and practices, and many others — will likely
require a much higher level of resources than in previous years. Again, without mechanisms to
ensure a sufficient level of resource generation to meaningfully implement the CMP, permitted
and other activities will have a high likelihood of harming Native Hawaiian traditional and
customary rights.

In this regard, 01-IA notes that the one activity with consistently sufficient budgetary
resources, which has and will likely continue to reap the most direct and unique benefits of
Maunakea’s lands, and which has also served as the primary source of long-standing protests by
Native Hawaiian cultural practitioners and environmental groups alike, is observatory
development and operation on Maunakea’s summit. OHA therefore strongly urges that the
administrative rules incorporate express regulatory guidance relating to the subleasing of
Maunakea lands, which can formally ensure that observatory activities provide fair
compensation sufficient to implement the CMP, and mitigate future impacts to Native
Hawaiian rights that would otherwise result from the proposed rules.

OHA agrees with many that the scientific study of celestial phenomena has incredible
academic and, perhaps more importantly, philosophical value, with the potential to unify
humanity across national, religious, ethnic, and political barriers in the common pursuit of
understanding our universe, and our very existence as a human race. As in many other cultures,
Native Hawaiian traditions also involved the extensive study of the night sky, using stars,
planets, and the moon to predict weather conditions, guide harvesting and farming practices,
foretell events, and navigate across vast expanses of ocean. Accordingly, OHA has never
opposed astronomical endeavors in and of themselves. However, the unifying, cross-cultural
value of astronomy may be severely undermined, and its philosophical call for unity and
appreciation for our mutual humanity significantly subverted, if it advances only at the
direct and unaddressed expense of those who maintain sincere and reasonable concerns
relating to environmental resources and spiritual spaces considered to be both culturally
sacred, and marred by historical injustices.

Accordingly, formally requiring extremely well-funded astronomical endeavors on
Maunakea to address their past, present, and potential future cultural and environmental impacts,
in acknowledgement of the cultural displacement and unresolved historical injustices underlying
Maunakea’s ownership and control, would both mitigate concerns relating to Native Hawaiian
rights, as well as reinforce the philosophical and humanitarian foundation of astronomy on
Maunakea.

‘ OFIicE OF THE AUDITOR, FoLLow-UP AUDIT OF THE MANAGEMENT OF MAuNA KEA AND THE MAUNA KEA
ScIENcE RESERVE: A REPORT TO THE GOvERNoR AND THE LEGLSLATURE OF THE STATE OF HAWAIi 2 (2014)
(hereinafter “2014 AUDIT”).
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In light of the above, OHA strongly recommends that these administrative rules
include specific provisions to ensure that any and all future observatory subleases, as
public and/or commercial land uses, provide an appropriate, consistent, and sufficient level
of financial and other support for the stewardship of Maunakea and its natural and
cultural resources. Insofar as such sublease provisions may prove critical to the protection of
Native Hawaiian traditional and customary rights in Maunakea, OHA stands ready to provide the
consultation required under the Board of Regent’s statutory rulemaking authority.

Mahalo nui for the opportunity to comment on this matter. For any questions or
concerns, please contact Jocelyn Doane, Public Policy Manager, at 594-1908 or via e-mail at
jocelynd@oha.org.

‘0 wau iho no me ka ‘oia To,

Kamana’opono . Crabbe, Ph.D.
Ka Pouhana, Chief Executive Office

KC:wt

CC: Robert Lindsey, Ke Kua ‘0 Hawai’i, OHA Trustee
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Testimony of Kamana’opono Crabbe, Ph.D
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University of Hawaii Board of Regents
Agenda Item V.B.3

APPROVAL OF ADMINISTRATION’S RECOMMENDATION, BASED ON TESTIMONY RECEIVED DURING THE

PUBLIC HEARINGS PROCESS, TO DRAFT REVISIONS TO SPECIFIC PROVISIONS IN THE PROPOSED CHAPTER 20-
26, HAwAII ADMINISTRATIVE RULES, ENTITLED “PUBLIC AND COMMERCIAL ACTIVITIES ON MAUNA KEA

LANDS”, AND TO RETURN TO THE BOARD OF REGENTS FOR APPROVAL OF THE NEW DRAFT PRIOR TO A

SECOND ROUND OF PUBLIC HEARINGS.

October 18, 2018 9:30 a.m. Conference Room 105A/B

The Administration of the Office of Hawaiian Affairs (OHA) offers the following
COMMENTS regarding the University of Hawai’i (UH) Administration’s recommendation to
draft revisions to the proposed administrative rules for UH’s leased Maunakea lands, to be
presented to the Board of Regents (BOR) for approval prior to a second round of public
hearings.

At this time, any proposed rule revisions are publicly unknown; however, OHA
appreciates that authorizing revisions generally may provide an opportunity for the rules to
address OHA’s longstanding concerns regarding the management of Maunakea and the
protection of traditional and customary practices and their underlying natural and cultural
resources and sites. OHA appeals to the BOR to refrain from approving any additional public
hearings until OHA’s concerns have been meaningfully addressed, as envisioned under HRS
§304A-1903. Otherwise authorizing an additional round of public hearings would be a costly
and inefficient use of public resources, insofar as another round of public hearings may then be
necessary to address OHA’s concerns, or may result in rules that Continue to fail to adequately
protect the natural and cultural resources, cultural sites, and cultural practices associated with
one of Hawai’i’s most culturally sacred places. Accordingly, OHA encourages the BOR to
formally direct the UH Administration to reconcile OHA’s longstanding and reiterated
concerns, and any other concerns raised in public testimony.

Attached to this testimony are OHA’s previous testimony from the Board of Regents
meeting on June 7, 2018, and OHA’s public hearing testimony to UH President David Lassner
dated September 11, 201 8. Both submittals urge revising the draft rules to more
comprehensively and sustainably manage and mitigate the impacts of public and commercial
activities on Maunakea, in order to adequately mitigate or prevent adverse impacts to Native
Hawaiian traditional and customary practices, including impacts to the resources and sites they
rely upon.

Mahalo for the opportunity to comment on this matter.
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David Lassner
President, University of Hawai’i
do UH System Government Relations Office
2442 Campus Road, Administrative Services Building 1, Room 101
Honolulu, Hawai’i 96822

Re: Public Hearing Testimony for the Propo5ed Chapter 20-26, HawaiI Administrative
Rules, entitled “Public and Commercial Activities on Mauna Kea Lands.”

Aloha e Mr. Lassner,

The Administration of the Office of Hawaiian Affairs (OHA) offers the following
COMMENTS regarding the proposed administrative rules for the University of HawaiI’s (UH’s)
leased Maunakea lands. While OHA appreciates that the longstanding lack of administrative
rules has substantially hindered much-needed management of public and commercial activities
on Maunakea, OHA believes that the current proposed rules fall short of meaningfully ensuring
the appropriate stewardship of Maunakea, including through the protection of Native Hawaiian
traditional and customary rights. Accordingly, OHA urges the inclusion of additional
provisions to more comprehensively and sustainably manage and mitigate the impacts of
public and commercial activities on Maunakea.

1. The sacred nature and longstanding concerns over the stewardship of Maunakea
strongly counsel rules that can comprehensively and sustainably fulfill its unique
and diverse management needs.

As OHA and numerous others have previously testified, Maunakea is amongst HawaiI’s
most sacred places. Many Native Hawaiians believe that Maunakea connects them to the very
beginning of the Hawaiian people, and Native Hawaiians have used its summit for cultural,
spiritual, and religious purposes since time immemorial. Over the past several decades, OHA’s
beneficiaries have voiced growing concerns over the development, use, and management of
Maunakea’s summit and surrounding lands, concerns which have been validated and reaffirmed
by numerous state audits and other third-party reports. OHA believes it is for these reasons that
the UH’s Board of Regents is specifically required to consult with OHA, to ensure that any
administrative rules “shall not affect any right, customarily and traditionally exercised for
subsistence, cultural, and religious purposes and possessed by . . descendants of native
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Hawaiians who inhabited the Hawaiian Islands prior to 1778.”: It is also for these reasons that
OHA believes it is critically important for the proposed administrative rules, which have been
pending since 2009, to comprehensively cover and ensure the ongoing fulfillment of
Maunakea’s unique and diverse management needs.

2. OHA’s longstanding concerns should be addressed in the administrative rules.

OHA appreciates the outreach meetings that took place earlier this year with Office of
Mauna Kea Management tOMKM) staff and the Mauna Kea Management Board (MKMB)
Chair, and the long-awaited opportunity for dialogue that these meetings provided. OHA
understands that these meetings were undertaken in part to satisfy the requirement that the
Board “consult with the Office of Hawaiian Affairs to ensure that [the Maunakea
administrative rules] shall not affect any right, customarily and traditionally exercised for
subsistence, cultural, and religious purposes and possessed by ahupua’a tenants who are
descendants of native Hawalians who inhabited the Hawaiian Islands prior to 1778, subject to
the right of the State to regulate such rights.” Unfortunately, despite explicit concerns
expressed by OHA during these meetings as well as in OHA’s original correspondence from
2011, the current administrative rules continue to inadequately address a number of issues
critical to the protection of Native Hawaiian traditional and customary practices, and the
underlying resources, sites, and overall environment upon which they depend.

A. Decisions that may impact Native Hawaiian traditional and customary rights and
underlying resources and sites should be made in a transparent and accountable
manner.

OHA continues to have significant concerns, originally expressed in 201;, regarding
the lack of transparency and accountability mechanisms for potentially fat-reaching
decisionmaking that may impact Native Hawaiian traditional and customary rights, including
the environment and resources upon which these rights rely. As OHA has previously and
consistently stated, public meetings are often the only opportunity for Native Hawaiians to
identify and assert their constitutionally-proteded traditional and customary rights during
government decisionmaking. However, as with previous drafts of these rules, the current draft
would allow a single individual “designee” — who would not be subjed to the public meeting
requirements under the state sunshine law — the authority to make decisions concerning: lees
for access, permits, parking, entrance, etc.; the issuance or denial of written permits for group
activities, public assemblies, research activities, hiking on cinder cones, and commercial
activities, among other permits; the closure of or limitation of access to all or portions of the
Maunakea lands; and various other administrative actions.2 Notably, such an individual

I HRS § 304A-1 903.
2 OHA appreciates that the rules do provide for some of these decisions to be made by the “board” or the
“University,” which is “governed by the board”; however, the rules at the outset states that “the board
delegates its authority to administer this chapter to the president, who may further delegate that authority to
a designee.” Proposed HAR 55 20-26-2, -8. Likewise, while certain decisions appear to be specifically
assigned to the “president,” the “president” as defined in these rules means “the president of the university,
or the president’s desienee.” Proposed HAR § 20-26-2 (emphasis added).
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“designee” also may not be as accountable to the public in the same manner as Governor-
appointed and Senate-confirmed board or commission members, and the rules lack clear
processes for challenging the scope and basis of many of the decisions made by this individual
“designee.”

OHA does acknowledge that not all decisions may requite the same level of public
transparency or scrutiny; OHA further acknowledges the potential need for expedited
decisionmaking in order to address bona hUe public 5afety or resource protection issues, such
as inclement weather or the discovery of a sensitive cultural site in a high-traffic public area.
However, OHA believes that there may be ways to balance the need for expeditious
decisionmaking under exigent circumstances, and the need for public transparency and
accountability in decisions that can significantly impact the ability of Native Hawaiians to
exercise their traditional and customary rights. Although OHA has consistently raised this
concern since 2011, including in meetings with OMKM staff and the MKMB Chair earlier this
year, the rules still fail to identify when more intense uses and activities should be made
openly and transparently, with an opportunity for public scrutiny and input.

B. Consultation with Kahu KU Mauna, the Office of Hawaiian Affairs, and/or cultural
practitioners and lineal descendants, as appropriate, should be required for all
actions and activities that may adversely impact Native Hawaiian traditional and
customary practices.

On a similar note, OHA strongly urges that these administrative rules provide much
clearer cultural consultation requirements, consistent with the 2009 Mauna Kea
Comprehensive Management Plan (CMP), to ensure that decisionmaking does not unduly
infringe on Native Hawaiian traditional and customary practices, or impact culturally
significant resources and sites. OHA does take note of the draft rules’ suggestion that the
“president’s designee seek the advice of the Maunakea management board and the Kahu
KU Mauna pursuant to the comprehensive management plan and consistent with the timelines
and procedures of this chapter,” and that OMKM may, “after consulting with Kahu KU
Mauna,” restore sites impacted by “customary and traditional rights” activities.4 However,
despite Kahu KU Mauna (KKM’s) explicit role as a Native Hawaiian cultural advisory body for
the MKMB, OMKM, and the UH Chancellor, neither of these permissive regulatory references
would require any actual consultation with KKM. Moreover, the draft rules provide no other
mention or role for KKM, other than to advise that cultural practitioners consult with them.
Given the broad range of decisions and activities contemplated by these draft rules that may
impact cultural resources and practices on Maunakea — including area closures, the
designation of snow play areas, the issuance of group and commercial permits, etc. — OHA

One possible example, which OHA provided in its 2011 letter and reiterated in 2018 consultation
meetings, might be found in the conservation district rules, where some uses and activities may be
unilaterally granted by the Chairperson, and other more intensive uses and activities must be approved by
the Board of Land and Natural Resources, with additional attendant requirements such as a management
plan.

Proposed HAR § 20-26-3(e) (emphasis added); -21(b).
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strongly believes that these rules should provide a much clearer, mandatory, and broader
advisory role for the official Native Hawaiian advisory council for the management of
Maunakea.

OHA further notes that the CMP and its underlying cultural resource protection plan
contain numerous “actions” and other provisions requiring OMKM and KKM to “work with
families with lineal and historical connections to Maunakea, kãpuna, cultural practitioners,
the Office of Hawaiian Affairs and other Native Hawaiian groups. . . toward the development
of appropriate procedures and protocols regarding cultural issues.” However, again, the lack
of consultation requirements on a number of decisions relevant to cultural practices and
protocols for Maunakea provide little assurance that any such consultation.

C. CMP actions requiring rulemaking should be included and implemented in the
draft rules.

OHA further urges UH to ensure that these rules reflect the management actions
envisioned in the CMP, that may be critical to protecting Native Hawaiian tights and cultural
resources, and that would appear to require rulemaking to be properly implemented. For
example, FLU-2 (designating land use zones to restrict future land uses in the Astronomy
Precinct, based on cultural and natural resource inventories); CR-7 (cultural education
requirements for construction staff, UI—I staff, and researchers); ACT-2 (parking and visitor
traffic plan); and CR-6 (guidelines for the visitation and use of ancient shrines), among others,
would all appear to require rulemaking to be enforceable and fully implemented. Other
actions, such as EO-7 (developing a systematic input process for stakeholders) and NR-1 3
(establishing a collaborative working group for management and resource protection), among
others, could also be implemented and institutionalized via rulemaking. However, these and
other CMP action items that, if implemented, would serve to protect cultural practices,
resource, and sites, do not appear to be reflected in the administrative rules.

OHA appreciates OMKM’s assertion that some of these action items may be
implemented via “policies” adopted by OMKM or the Board of Regents; however, there is no
guarantee that such policies will in fact be established, much less in an appropriate and
accountable way. For example, a number of these actions have been pending for years, well
beyond their anticipated timeline of completion; the need for rulemaking itself was
specifically cited as the reason for the delay in implementing certain actions (such as CR-6,
“Develop and adopt guidelines for the visitation and use of ancient shrines”). The decade-
long failure to adopt upolicies to implement these outstanding actions, which would appear
to otherwise require rulemaking, raises significant doubt as to whether such policies will
actually be adopted in a timely manner outside of the rulemaking context. In another
example, despite the CMP’s aforementioned requirement that OHA, ‘ohana with lineal ties,
and cultural practitioners be specifically consulted on specific actions including CR-5 (the
adoption of guidelines for the placement of cultural offerings), CR-7 (the appropriateness of
new cultural features), and CR-9 (the appropriateness of new cultural features), policies to
“implement” these actions were recently recommended for approval by OMKM, without any
meaningful consultation with OHA or a known family of cultural practitioners that specifically
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requested consultation.5 Such a recommendation brings into question whether future
policies” that are in fact adopted to implement the CMP, will be done so in an appropriate
way consistent with the CMP’s own requirements.

OHA notes that even if referenced or generally contemplated in the current rules draft,
specific policies and plans adopted outside of the formal rulemaking process may also not be
enforceable, as illustrated in numerous court decisions relating to HRS Chapter 91.

D. Reliable and transparent resource-generating mechanisms, including observatory
sublease provisions, are necessary to minimize impacts to Native Hawaiian
traditional and customary rights resulting from permitted, unregulated, and
otherwise allowed activities

Finally, and most critically, OHA reiterates its long-standing assertion that any
administrative rules for Maunakea provide clear assurances that future obsetvatory subleases
will generate sufficient and reliable revenue and other support for the appropriate
management of Maunakea, including through the full implementation of the CMP.

OHA notes that a number of activities which may be perniitted, unregulated, or
otherwise allowed under these rules have the potential to significantly undermine Native
Hawaiian traditional and customary practices and beliefs associated with Maunakea, thereby
impacting Native Hawaiians’ ability to exercise their traditional and customary rights. For
example, access to and the availability of specific resources and sites may be hampered or
foreclosed by commercial tours, research activities (including observatory development and
operation), public use, and even the actions of untrained government staff and contractors. In
addition, “Culture and nature are from an anthropological perspective intertwined and from a
Native Hawaiian point of view inseparable. . . one cannot even begin to try and understand
the meaning and significance of the cultural resources. . . without considering the relationship
between people and the high altitude environment”;6 therefore, the impacts of permitted and
allowed activities on Maunakea’s environmental integrity as a whole, may fundamentally
burden or preclude the meaningful exercise of Native Hawaiian cultural practices in an
otherwise sacred region.

In light of this understanding, OHA does believe that full implementation of the CMP,
including its various subplans, may mitigate the potential for impacts to Native Hawaiian
rights. However, absent stronger capacity-building assurances in the rules, there is no
identifiable source of funds or other resources necessary for the CMP to be fully and

OHA did attend a May 2016 outreach meeting regarding these actions along with numerous other
stakeholders, where the overwhelming sentiment was to conduct further public outreach; however, the only
subsequent outreach events were a series of general notices stating that “OMKM would like to invite you to
talk story about Maunakea,” with no indication of what, specifically, OMKM was inviting the public to “talk
story” about. OHA does not consider this to represent meaningful and directed consultation with OHA,
cultural practitioners, or lineal descendants, much less members of the general public.

CULtURAL RESOURCES SUB-PLAN at 2-1.
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consistently implemented. OHA notes that the proposed rules do authorize fees for permits,
parking, and entrance; however, even the most lucrative commercial tour permits have
historically generated only half a million dollars a year on average, just a fraction of UH’s
current costs of administering Maunakea.7 Numerous CMP action items yet to be
implemented — including greater enforcement coverage, the development and implementation
of educational and cultural training curricula, the development and implementation of a
parking and visitor traffic plan, the scoping of additional facilities such as restrooms and a
vehicle wash station, the ongoing collection and maintenance of cultural information and
practices, and many others — will likely require a much higher level of resources than in
previous years. Again, without mechanisms to ensure a sufficient level of resource generation
to meaningfully implement the CMP, permitted and other activities will have a high likelihood
of harming Native Hawaiian traditional and customary rights.

In this regard, OHA notes that the one activity with consistently sufficient budgetary
resources, which has and will likely continue to reap the most direct and unique benefits of
Maunakea’s lands, and which has also served as the primary source of long-standing protests
by Native Hawaiian cultural practitioners and environmental groups alike, is observatory
development and operation on Maunakea’s summit. OHA therefore strongly urges that the
administrative rules incorporate express regulatory guidance relating to the subleasing of
Maunakea lands, which can formally ensure that observatory activities provide fair
compensation sufficient to implement the CMP, and mitigate future impacts to Native
Hawaiian rights that would otherwise result from the proposed rules.

OHA does understand that the scientific study of celestial phenomena has incredible
academic and, perhaps more importantly, philosophical value, with the potential to unify
humanity across national, religious, ethnic, and political barriers in the common pursuit of
understanding our universe, and our very existence as a human race. As in many other
cultures, Native Hawaiian traditions also involved the extensive study of the night sky, using
stars, planets, and the moon to predict weather conditions, guide harvesting and farming
practices, foretell events, and navigate across vast expanses of ocean. Accordingly, OHA has
never opposed astronomical endeavors in and of themselves. However, the unifying, cross-
cultural value of astronomy may be severely undermined, and its philosophical call for unity
and mutual compassion for our shared humanity significantly subverted, if it advances only
at the direct and unaddressed expense of a particular cultural group, who maintain sincere
and reasonable concerns relating to environmental resources and spiritual spaces considered
to be both culturally sacred, and marred by historically unjust acquisition.

Accordingly, ensuring that extremely well-funded astronomical endeavors on
Maunakea help to address their cultural and environmental impacts would not only mitigate
concerns relating to Native Hawaiian rights, but also reinforce the philosophical and
humanitarian foundation of astronomy on Maunakea. Unfortunately, as illustrated by the

OFFICE OF THE AUDITOR, FOLLOW-UP AUDIT OF THE MANAGEMENT OF MAUNA KEA AND THE MAuNA KEA ScIENcE
RESERVE: A REPORT TO THE GOVERNOR AND THE LEGISLATURE OF THE STATE OF HAwAI’I 2 (2014) (hereinafter
“2014 AUDIT”).
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Protect Mauna Kea Movement, decades-long neglect of environmental and cultural concerns
in favor of observatory development have eroded away many Native Hawaiians’ ability to
trust in less formal assurances. Therefore, clear regulatory mechanisms to this effect should
provide as much public transparency and accountability as feasible.

In light of the above, OHA strongly recommends that these administrative rules
include specific provisions to ensure that any and all future observatory subleases, as public
and/or commercial land uses, provide an appropriate, consistent, and sufficient level of
financial and other support for the stewardship of Maunakea and its natural and cultural
resources. Insofar as such sublease provisions may prove critical to the protection of Native
Hawaiian traditional and customary rights in Maunakea, OHA stands ready to provide the
consultation required under the Board of Regent’s statutory rulemaking authority.

Mahalo nui for the opportunity to comment on this matter. For any questions or
concerns, please contact Jocelyn Doane, Public Policy Manager, at 594-1908 or via e-mail at
jocelynd@oha.oi g.

‘0 waU iho nO me ka ‘oia ‘i’o,

Kamana’opono . Crabbe, Ph.D.
Ka Pouhana, Chief Executive Office

KC:wt

CC: Robert Lindsey, Ke Kua ‘0 Hawai’i, OHA Trustee
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June 7, 2018 9:15 a.m. Sullivan Conference Center

The administration of the Office of Hawaiian Affairs (OHA) offers the following
COMMENTS regarding the proposed administrative rules for the University of Hawai’i’s
(U H’s) leased Maunakea lands. While OHA appreciates that the longstanding lack of
administrative rules has substantially hindered much-needed management of public and
commercial activities on Maunakea, OHA believes that the current rules draft falls short of
meaningfully ensuring the appropriate stewardship of Maunakea, including through the
protection of Native Hawaiian traditional and customary rights. Accordingly, OHA urges
the Board of Regents (Board) to provide further opportunities for input and to
incorporate or otherwise address 0HA’s concerns, prior to initiating the formal
rulemaking process.

OHA is the constitutionally-established body responsible for protecting and
promoting the rights of Native Hawaiians.1 OHA has substantive obligations to protect the
cultural and natural resources of Hawai’i for the agency’s beneficiaries.2 Accordingly,
OHA is required to serve as the principal public agency in the State of Hawai’i
responsible for the performance, development, and coordination of programs and
activities relating to native Hawaiians and Hawaiians; assess the policies and practices of
other agencies impacting native Hawaiians and Hawaiians; and conduct advocacy efforts
for native Hawaiians and Hawaiians.3 These responsibilities with relation to activities at
Maunakea are particularly significant: Maunakea is amongst Hawai’i’s most sacred places
and many Native Hawaiians believe Maunakea connects them to the very beginning of
the Hawaiian people; since time immemorial, Native Hawaiians have used the summit for
cultural, spiritual, and religious purposes. OHA believes it is for these reasons that the
Board is specifically required to consult with OHA, to ensure that any administrative rules
“shall not affect any right, customarily and traditionally exercised for subsistence, cultural,

‘HAW. C0N5T. ART. XII, 5 5
2 Haw. Rev. Stat. (“HRS”) Chapter 10 (2009).

HRS 510-3 (2009).
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and religious purposes and possessed by.. . descendants of native Hawaiians who
inhabited the Hawaiian Islands prior to 1 77$”4

It is with these kuleana in mind that OHA offers the following comments.

1. The decision to commence the formal rulemaking process for Maunakea
should take place on Hawaii Island.

As a preliminary matter, OHA strongly urges the Board to defer the action before it
today and to render its decision on Maunakea rules on Hawaii Island, to provide the
island’s residents and cultural practitioners — including individual members of Kahu Ka
Mauna (KKM) as well as the Mauna Kea Management Board fMMB) — a more meaningful
opportunity to weigh in on the sufficiency of any draft rules. Such individuals may have
the most detailed, intimate, and up-to-date knowledge of the environmental, cultural,
historical, and geological characteristics and needs of Maunakea, particularly with
regards to commercial and public activities as well as the relevant provisions of the
comprehensive management plan (CMP); accordingly, their review and insight may be
critical to maximizing the management opportunities provided by administrative rules.
OHA notes that the last public outreach regarding these rules occurred on Hawai’i Island
three years ago, and that while the Office of Mauna Kea Management (OMKM) reports
that “over 89 comments and surveys were received,” there is no description or summary
of what these comments were, or what amendments, if any, were made to address them.
Moreover, OHA understands that the last opportunity for public review of any draft rules
occurred when the MKMB met over a year ago to approve the draft, when substantial
conflict between Hawai’i Island cultural practitioners, OMKM, and others may have
inhibited constructive and meaningful participation and dialogue over these rules. As
discussed further below, OHA continues to maintain concerns regarding long-awaited
management opportunities missing or largely unaddressed in the current draft rules, and
believes that Hawai’i Island stakeholders may also maintain similar, additional concerns
on the rules’ sufficiency.

While OHA does appreciate that the formal rulemaking process will requite at least
one public hearing to occur on Hawai’i Island, OHA notes that the procedural
requirements of the formal rulemaking process may preclude any substantial changes to
incorporate potentially critical public hearing testimony, without further and potentially
costly rulemaking delays. Meanwhile, although supplemental rule amendments or
changes may also be made in the future during the formal rulemaking process, the seven
years it has taken to develop the current draft rules thus far suggest that such a piecemeal
approach make result in additional years of delays for such adjustments, if they are made
at all. Accordingly, the failure to ensure that the administrative rules for Maunakea are
fully developed to comprehensively cover its unique and diverse management needs
prior to the formal rulemaking process may significantly inhibit the effective stewardship
of the mountain for an indefinite length of time.

HRS § 304A-1 903.
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Therefore, OHA urges the Board to render its public hearing decision on Hawai’i
Island itself, such that it can gather the input necessary to fully evaluate whether any
administrative rules are sufficiently developed to begin the formal rulemaking process.

2. OHA’s key concerns continue to be neglected in the current rules draft.

OHA appreciates the most recent outreach meetings with OMKM staff and the
MKMB Chair, and the long-awaited opportunity for dialogue that these meetings provided.
OHA understands that these meetings were undertaken in part to satisfy the requirement
that the Board “consult with the Office of Hawaiian Affairs to ensure that [the Maunakea
administrative rules] shall not affect any right, customarily and traditionally exercised for
subsistence, cultural, and religious purposes and possessed by ahupua’a tenants who are
descendants of native Hawaiians who inhabited the Hawaiian Islands prior to 1 778,
subject to the right of the State to regulate such rights.” Unfortunately, despite explicit
concerns expressed by OHA during these meetings as well as in OHA’s original
correspondence from 207 1, the current administrative rules draft continues to
inadequately address a number of issues critical to the protection of Native Hawaiian
traditional and customary practices, and the underlying resources, sites, and overall
environment upon which they depend.

A. Decisions that may impact Native Hawaiian traditional and customary rights
and underlying resources and sites should be made in a transparent and
accountable manner.

OHA continues to have significant concerns, originally expressed in 2011,
regarding the lack of transparency and accountability mechanisms for potentially far-
reaching decisionmaking that may impact Native Hawaiian traditional and customary
rights, including the environment and resources upon which these rights rely. As OHA
has previously stated, public meetings are often the only opportunity for Native
Hawaiians to identify and assert their constitutionally-protected traditional and
customary rights during government decisionmaking. However, as with previous drafts
of these rules, the current draft would allow a single individual “designee” — who would
not be subject to the public meeting requirements under the state sunshine law — the
authority to make decisions concerning: fees for access, permits, parking, entrance, etc.;
the issuance or denial of written permits for group activities, public assemblies, research
activities, hiking on cinder cones, and commercial activities, among other permits; the
closure of or limitation of access to all or portions of the Maunakea lands; and various
other administrative actions.5 Notably, such an individual “designee” also may not be as
accountable to the public in the same manner as Governor-appointed and Senate

OHA appreciates that the rules do provide for some of these decisions to be made by the “board” or the
“University,” which is “governed by the board”; however, the rules at the outset states that “the board
delegates its authority to administer this chapter to the president, who may further delegate that authority to
a designee.” Proposed HAR § 20-26-2, -8. Likewise, while certain decisions appear to be specifically
assigned to the “president,” the “president” as defined in these rules means “the president of the university,
or the president’s designee.” Proposed HAR 5 20-26-2 (emphasis added).
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confirmed board or commission members, and the rules lack clear processes for
challenging the scope and basis of many of this individual’s decisions.

OHA does acknowledge that not all decisions may require the same level of
transparency or scrutiny; OHA further acknowledges the potential need for expedited
decisionmaking in order to address bona fide public safety or resource protection issues,
such as inclement weather or the discovery of a sensitive cultural site in a high-traffic
public area. However, OHA believes that there may be ways to balance the need for
expeditious decisionmaking under exigent circumstances, and the need for public
transparency and accountability in decisions that may significantly impact the ability of
Native Hawaiians to exercise their traditional and customary rights.6 Although OHA has
consistently raised this concern since 2011, including and when we met with OMKM staff
and the MKMB Chair earlier this year, no specific amendments to the rules were made to
identify when more intense uses and activities should be made openly and transparently,
with an opportunity for public scrutiny. Accordingly, OHA urges the Board to
recommend further opportunity for dialogue between OMKM, KKM, OHA, cultural
practitioners, and other stakeholders, as appropriate, to ensure that these rules draft
provide for an appropriate level of transparency and accountability in the stewardship of
Maunakea.

B. Consultation with Kahu Kã Mauna, the Office of Hawaiian Affairs, and/or
cultural practitioners and lineal descendants, as appropriate, should be required
for all actions and activities that may adversely impact Native Hawaiian
traditional and customary practices.

On a similar note, OHA strongly urges the Board to require that these draft rules
provide much clearer cultural consultation requirements, consistent with the CMP as well
as the need to ensure that decisionmaking does not unduly infringe on Native Hawaiian
traditional and customary practices, or impact important culturally significant resources
and sites. OF-IA does acknowledge the draft rules’ suggestion that the “president’s
designee y seek the advice of the Maunakea management board and the KKM pursuant
to the comprehensive management plan and consistent with the timelines and procedures
of this chapter,” and that OMKM may, “after consulting with Kahu Ku Mauna,” restore
sites impacted by “customary and traditional rights” activities.7 However, despite KKM’s
explicit role as a Native Hawaiian cultural advisory body for the MKMB, OMKM, and the
UH Chancellor, neither of these permissive regulatory references would require any actual
consultation with KKM. Moreover, the draft rules provide no other mention or role for
Kahu KU Mauna, other than to advise that cultural practitioners consult with them. Given
the broad range of decisions and activities contemplated by these draft rules that may

6 One possible example, which Cl-IA provided in its 201 1 letter and reiterated in 2018 consultation
meetings, might be found in the conservation district rules, where some uses and activities may be
unilaterally granted by the Chairperson, and other more intensive uses and activities must be approved by
the Board of Land and Natural Resources, with additional attendant requirements such as a management
plan.

Proposed HAR § 20-26-3(e) (emphasis added); -21(b).

Attachment 2 Page 68 of 107



June 7, 2018
Page5of8

impact cultural resources and practices on Maunakea — including area closures, the
designation of snow play areas, the issuance of group and commercial permits, etc. —

OHA strongly believes that these rules should provide a much clearer, mandatory, and
broader advisory role for the official Native Hawaiian advisory council for the
management of Maunakea.

OHA further notes that the CMP and its underlying cultural resource protection
plan contain numerous 11actions” and other provisions requiring OMKM and KKM to
“work with families with lineal and historical connections to Maunakea, kapuna, cultural
practitioners, the Office of Hawaiian Affairs and other Native Hawaiian groups. . . toward
the development of appropriate procedures and protocols regarding cultural issues.”
However, again, the lack of consultation requirements for KKM on a number of decisions
relevant to cultural practices and protocols for Maunakea preclude any such consultation.

Accordingly, OHA again urges the Board to provide further opportunity for
dialogue on and refinement of these administrative rules, to ensure that an appropriate
level of cultural consultation is conducted in relevant decisionmaking actions, as
envisioned and long-promised by the CMP.

C. CMP actions requiring rulemaking should be included and implemented in the
draft rules.

OHA further urges the Board to ensure that these rules reflect the management
actions envisioned in the CMP, that may be critical to protecting Native Hawaiian rights
and cultural resources, and that would appear to require rulemaking to be properly
implemented. For example, FLU-2 (designating land use zones to restrict future land uses
in the Astronomy Precinct, based on cultural and natural resource inventories); CR-7
(cultural education requirements for construction staff, UH staff, and researchers); ACT-2
(parking and visitor traffic plan); and CR-6 (guidelines for the visitation and use of ancient
shrines), among others, would all appear to require rulemaking to be enforceable and fully
implemented. Other actions, such as EO-7 (developing a systematic input process for
stakeholders) and NR-1 3 (establishing a collaborative working group for management and
resource protection), among others, could also be implemented and institutionalized via
rulemaking. However, these and other CMP action items that, if implemented, would
serve to protect cultural practices, resource, and sites, do not appear to be reflected in the
administrative rules.

OHA appreciates OMKM’s assertion that some of these action items may be
implemented via “policies” adopted by OMKM or the Board; however, there is no
guarantee that such policies will in fact be established, much less in an appropriate and
accountable way. For example, a number of these actions have been pending for years,
well beyond their anticipated timeline of completion; the need for rulemaking itself was
specifically cited as the reason for the delay in implementing certain actions (such as CR
6, “Develop and adopt guidelines for the visitation and use of ancient shrines”). The
decade-long failure to adopt “policies” to implement these outstanding actions, which
would appear to otherwise require rulemaking, raises significant doubt as to whether
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such policies will actually be adopted in a timely manner outside of the rulemaking
context. In another example, despite the CMP’s aforementioned requirement that OHA,
‘ohana with lineal ties, and cultural practitioners be specifically consulted on specific
action5 including CR-5 (the adoption of guidelines for the placement of cultural offerings),
CR-7 (the appropriateness of new cultural features), and CR-9 (the appropriateness of new
cultural features), policies to “implement” these actions were recently recommended for
approval by OMKM, without any meaningful consultation with OHA or a known family of
cultural practitioners that specifically requested consultation.8 Such a recommendation
brings into question whether future “policies” that are in fact adopted to implement the
CMP, will be done so in an appropriate way consistent with the CMP’s own requirements.

OHA notes that even if referenced or generally contemplated in the current rules
draft, specific policies and plans adopted outside of the formal rulemaking process may
also not be enforceable, as illustrated in numerous court decisions relating to HRS Chapter
91.

Accordingly, OHA again urges the Board to provide further opportunity, prior to
the commencement of the formal rulemaking process, for consultation and dialogue on
these administrative rules, to ensure that they fulfill their critical management functions
in protecting Native Hawaiian rights and their underlying cultural resources and sites on
Maunakea.

D. Reliable and transparent resource-generating mechanisms, including
observatory sublease provisions, are necessary to minimize impacts to Native
Hawaiian traditional and customary rights resulting from permied,
unregulated, and otherwise allowed activities

Finally, and most critically, OHA reiterates its long-standing assertion that any
administrative rules for Maunakea provide clear assurances that future observatory
subleases will generate sufficient and reliable revenue and other support for the
appropriate management of Maunakea, including through the full implementation of the
CMP.

OHA notes that a number of activities which may be permitted, unregulated, or
otherwise allowed under these rules have the potential to significantly undermine Native
Hawaiian traditional and customary pradices and beliefs associated with Maunakea,
thereby impacting Native Hawaiians’ ability to exercise their traditional and customary
rights. For example, access to and the availability of specific resources and sites may be
hampered or foreclosed by commercial tours, research activities (including observatory
development and operation), public use, and even the actions of untrained government

a OHA did attend a May 2076 outreach meeting regarding these actions along with numerous other
stakeholders, where the overwhelming sentiment was to conduct further public outreach; however, the only
subsequent outreach events were a series of general notices stating that “OMKM would like to invite you to
talk story about Maunakea,” with no indication of what, specifically, OMKM was inviting the public to “talk
story” about. OHA does not consider this to represent meaningful and directed consultation with OHA,
cultural practitioners, or lineal descendants, much less members of the general public.
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staff and contractors. In addition, “Culture and nature are from an anthropological
perspective intertwined and from a Native Hawaiian point of view inseparable. . . one
cannot even begin to try and understand the meaning and significance of the cultural
resources . . . without considering the relationship between people and the high altitude
environment”;9 therefore, the impacts of permitted and allowed activities on Maunakea’s
environmental integrity as a whole, may fundamentally burden or preclude the
meaningful exercise of Native Hawaiian cultural practices in an otherwise sacred region.

In light of this understanding, OHA does believe that full implementation of the
CMP, including its various subplans, may mitigate the potential for impacts to Native
Hawaiian rights. However, absent stronger capacity-building assurances in the rules,
there is no identifiable source of funds or other resources necessary for the CMP to be fully
and consistently implemented. OHA notes that the proposed rules do authorize fees for
permits, parking, and entrance; however, even the most lucrative commercial tour permits
have historically generated only half a million dollars a year on average, just a fraction of
UH’s current costs of administering Maunakea.1° Numerous CMP action items yet to be
implemented — including greater enforcement coverage, the development and
implementation of educational and cultural training curricula, the development and
implementation of a parking and visitor traffic plan, the scoping of additional facilities
such as restrooms and a vehicle wash station, the ongoing collection and maintenance of
cultural information and practices, and many others — will likely require a much higher
level of resources than in previous years. Again, without mechanisms to ensure a
sufficient level of resource generation to meaningfully implement the CMP, permitted and
other activities will have a high likelihood of harming Native Hawaiian traditional and
customary rights.

In this regard, OHA notes that the one activity with consistently sufficient
budgetary resources, which has and will likely continue to reap the most direct and
unique benefits of Maunakea’s lands, and which has also served as the primary source of
long-standing protests by Native Hawaiian cultural practitioners and environmental
groups alike, is observatory development and operation on Maunakea’s summit. OHA
therefore urges the incorporation of express, regulatory guidance relating to the subleasing
of MaLinakea lands, which can provide formal assurances that observatory activities
provide fair compensation sufficient to implement the CMP, and mitigate future impacts to
Native Hawaiian rights that will otherwise result from these rules.

OHA does understand that the scientific study of celestial phenomena has
incredible academic and, perhaps more importantly, philosophical value, with the
potential to unify humanity across national, religious, ethnic, and political barriers in the
common pursuit of understanding our universe, and our very existence as a human race.
As in many other cultures, Native Hawaiian traditions also involved the extensive study of

CuLTuRAL RESOURCES SUB-PLAN at 2-1.
° OFFICE OF THE AUDITOR, FOLLOW-UP AUDIT OF THE MANAGEMENT OF MAuNA KEA AND THE MAuNA KEA ScENt
RESERVE: A REPORT TO THE GOVERNOR AND THE LEGISLATURE OF THE STATE OF HAWAI’I 2 (201 4) (hereinafter
“2014 AUDIT”).
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the night sky, using stars, planets, and the moon to predict weather conditions, guide
harvesting and farming practices, foretell events, and navigate across vast expanses of
ocean. Accordingly, OHA has never opposed astronomical endeavors in and of
themselves. However, the unifying, cross-cultural value of astronomy may be severely
undermined, and its philosophical call for unity and mutual compassion for our shared
humanity completely subverted, if it advances only at the direct and unaddressed
expense of a particular cultural group, who maintain sincere and reasonable concerns
relating to environmental resources and spiritual spaces considered to be both culturally
sacred, and marred by historically unjust acquisition.

Accordingly, ensuring that extremely well-funded astronomical endeavors on
Maunakea help to address their cultural and environmental impacts would not only
mitigate concerns relating to Native Hawaiian rights, but also reinforce the philosophical
and humanitarian foundation of astronomy on Maunakea. Unfortunately, as illustrated by
the Protect Maunakea Movement, decades-long neglect of environmental and cultural
concerns in favor of observatory development have eroded away many Native Hawaiians’
ability to trust in less formal assurances. Therefore, clear regulatory mechanisms to this
effect should provide as much public transparency and accountability as feasible.

In light of the above, OHA strongly recommends that the Board, prior to
approving any public rulemaking hearings, require that these administrative rules
include specific provisions to ensure that any and all future observatory subleases, as
public and/or commercial land uses, provide an appropriate, consistent, and sufficient
level of financial and other support for the stewardship of Maunakea and its natural and
cultural resources. Insofar as such sublease provisions may prove critical to the
protection of Native Hawaiian traditional and customary rights in Maunakea, OHA stands
ready to provide the consultation required under the Board’s statutory rulemaking
authority.

Mahalo nui for the opportunity to comment on this matter. For any questions or
concerns, please contact Jocelyn Doane, Public Policy Manager, at 594-1908 or via e
mail at jocelynd@oha.org.
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STATE OF HAWAU
OFFICE OF HAWAIIAN AFFAIRS

711 KAPIOLANI BOULEVARD, SUITE 500
HONOLULU, HAWAIi 96873

June 20, 2011

Stephanie Nagata
Office of Mauna Kea Management
University of Kawai’i at Hilo
640 North Aohoku Place
Kilo, Hawai’i 96720

RE: Initial Comments on Working Draft of Mauna Kea Rules

Aloha e Stephanie Nagata,

The Office of Hawaiian Affairs (OHA) appreciates the time, effort, and resources that the
University of Hawai’i (UH) and the Office of Mauna Kea Management (OMKM) has expended to
seek input pursuant to Act 132, Session Laws of Hawai’i 2009, on its draft rules for the tands it
leases on Mauna Kea. Thus far, we are pleased with OMKM’s commitment to provide 01-IA with
updated drafts and spend time with our staff to answer questions. In light of the preliminary stage of
the rules, OHA intends for this letter to highlight only initial thoughts on the working draft we have
been provided.’ [Attachment Al. OHA encourages OMKM to continue its infotmal consultation
both with OHA and the community. We look forward to hearing the comments and concerns of our
beneficiaries and will be submitting mote thorough and specific comments once an official draft of
the rules is released pursuant to chapter 91.

OHA’s Role

As the constitutionally-established body responsible for protecting and promoting the rights
of Native Hawaiians, Haw. Const. Art. XII, § 5, OHA appreciates this opportunity for comment.
OHA has substantive obligations to protect the cultural and natural resources of Hawaii for its
beneficiaries. Hawai’i Revised Statutes (HRS) mandates that OHA serve as the principal public
agency in the Stare of Hawai’i responsible for the performance, development, and coordination of
programs and activities relating to native Hawaiians and Hawaiians; assess the policies and practices
of other agencies impacting on native Hawalians and Hawaiians; and conduct advocacy efforts for
native Hawaiians and Hawaiians. FIRS § 10-3.

OHA’s responsibilities with relation to activities at Mauna Kea are particularly significant.
Mauna Kea is amongst Hawai’i’s most sacred places and many Native Hawaiians believe Mauna

The terms “working draft,” and “current working draft” refers to a drafi provided by OMKM to 01-IA dated 03/17/11.
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Kea connects them to the very beginning of the Hawaiian people. Since time immemorial, the
Native Hawaiian people have used the summit for cultural, spiritual, and religious purposes. Over
the last 40 years, activities at the summit have caused irreversibLe damage to this invaluable place, its
irreplaceabLe cultural and natural resources, and the Native Hawaiian culture that relies upon it.
OHA believes it is for these reasons that the Hawaii State Legislature required the Board of Regents
(BOR) to consult with OHA during the adoption of rules for the Mauna Kea lands. OHA notes that
the BOR is required to

[c]onsuti with the office of Hawaiian Affairs to ensure that these rules shall not ailed
any right, customarily and traditionally exercised for subsistence, cultural, and
religious purposes and possessed by ahupuaa tenants who are descendants of native
Hawaiians who inhabited the Hawaiian islands prior to t77$, subject to the State to
regulate such rights;

HRS § 304A-1903(2).

It is with this kuleana in mind that OHA respectfully offers the following comments and
requests that responses to our concerns be addressed in subsequent drafts of the Mauna Ken lands
administrative rules. OHA looks forward to working with OMKM to create rules to regulate public
and commetcial activities on the Mauna Kea lands that respect and protect Native Hawaiian culture
and the constitutionally-protected rights of Native Hawaiians.

Protection of Native Hawaiian Traditional and Customary Practices

Despite significant protections for Native Hawaiian traditional and customary rights, the
exercise of these practices continue to be challenged and threatened. Pursuant to Article XII section
7 of the Hawai’i Constitution, statutory law, and Hawai’i case law our State has assumed and
recognized an affirmative duty to protect Native Hawaiian traditional and customary rights.2
Hawai’i’s constitutional “mandate grew out of a desire to ‘preserve the small remaining vestiges of a
quickly disappearing culture [by providingj a legal means’ to recognize and reaffirm native
Hawaiian rights.”3 These rights are subject to the State’s right to regulate activities on its land which
may affect traditional and customaty practices. Unfortunately enforcement can be overly
burdensome and ultimately prevent Native 1-lawailans from continuing to exercise their practices.
OHA appreciates OMKM’s cognizance that “[t]he State does not have ‘unfettered discretion to
regulate the rights of ahupua’a tenants out of existencell” and that regulations need to be justified.4

Many questions related to how traditional and customary rights will be protected remain
unanswered at this stage of the Mauna Kea rules. The current draft does not yet address how

2 FIRS section 7-t and HRS section I-I recognizes acces.s rights that are held by native tenants. FlAw, Riv. STAT. § 7-1
(2005); FlAw. Riv. STAT. § 1—1 (2005). Sec also Native Hawaiian Rights l-Iandbook IL - 14 (Melody Kapilialoha
MacKenzie ed., 1991).

Kc Pa ‘ikai 0 Ko’ainci ‘. Lcuid Use Coni,nission, 94 t-Iawaii 31. 45, citing (Stand. Comm. Rep. No. 57, in 1
Proceedings of the Constitutional Convention of 1978. at 640) (2000).

Public Access Plan 2-28, citing Public Access Shoreline Han’oi’i ‘. llcnv,i’i Coumy Pl(lllIlflIg om1nission, 79 Hawai’i
425 (1995).
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enforcement of the nites will be conducted. OHA and OMKM agree that training enforcement
officers will be critical to ensure that Native Hawaiian traditional and customary practices are
respected and preserved. Additionally, OHA thinks it will be important for enforcement officers to
be assisted by cultural experts. OHA understands that UH does not have the experience or expertise
in managing public recreational activities and protecting traditionaL and customary Native Hawaiian
practices and thus we suggest they continue to seek supportive partnerships. This could be done by,
for example, hiring enforcement officers with an understanding of related traditional and customary
practices, using a Native Hawaiian advisory group to assist with the development of enforcement
policies, and/or having Native Hawaiian practitioners conduct training for enforcement officers.

Inevitably there will be disagreement on what practices arc “appropriate,” authentic, and/or
reasonable traditional and customary practices. Native Hawaiian culture is a living, constantly
evolving culture. When possible, OHA urges adoption of policies that allo for broad
interpretations of what is permissible to ensure traditional and customary rights are not abridged.
Consistent with OMKM’s acknowledgements, any decisions that deny Native Hawaiians’ ability to
exercise their traditional and customary rights must be justifted. The State’s ability to restrict these
practices is limited. OHA understands that OMKM will continue to take these issues into
consideration as it moves forward with drafting the rutes.

OHA commends OMKM for prioritizing the protection of Native Hawaiian traditional and
customary rights in its future management of Manna Kea. OHA notes that one of the goals that
emerged from the creation of the Mauna Kea Comprehensive Management Plan (CMP) is to increase
the understanding of Native Hawaiian history and cultural ptactice on Mauna Kea to ensure that
Native Hawaiian practices are protected and respected. OHA also recognizes that OMKM places the
protection of Native Hawaiian traditional and customary rights as one of its guiding principles in
management of public and commercial activities at Mauna Kea.5 In light of the challenges that
regulations place on Native Hawaiian practitioners and OMKM’s assertion that traditional and
customary rights wilt be preserved and protected, 01-TA believes that the Mauna Kea rules can be
drafted in a way that will increase the likelihood that this mandate will be met. Specifically, OHA

• supports OMKM’s intention to clarify within the purpose section of the Mauna
Ken Rules General Provisions that the rules arc not intendecL to diminish or
abrogate provisions of Haw. Coast. Art. XII § 7. OHA prefers option 2 and
would edit it as follows:

“The rules are not intended to diminish or abrogate the provisions of Article XII,
Section 7 of the Hawai’i State Constitution or Section 7-1, Hawai’i Revised
Statutes relating to Native Hawaiian traditional and customary rights.”

• suggests that, in addition to including the above Language in the purpose section,
an entirety separate subchaptet (or alternatively section) should be added that
articulates that the Mauna Ken Rules, in its entirety, are not intended to prevent
practitioners from exercising their Native Hawaiian traditional and customary

Mauna Kea PubLic Access Plan, 5-1. Specifically OMKMs guiding principles indicates that traditional and customary
rights wilt be preserved and protected.
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practices. Including a separate subchapter would further emphasize OMKM’s
firm commitment and provide additional assurances for Native Hawaiian
practitioners. OHA recommends inclusion of the following language which
explicitly recognizes Native Hawaiian traditional and customary rights, within a
separate subchapter of the rules:

“Subchapter 4: Protection of Native Kawaiian Rights

Nothing in this chapter is intended to restrict Native Hawaiians from exercising
their traditional and customary rights. These rules should be read in conformance
with Haw. Const. At’t. XII § 7, HRS § 1-1 and 7-1, and applicable case law.”

OHA believes these suggestions would help fulfill OMKM’s tnanagement priorities and
goals, OHA’s commitment to protect and advocate for traditional and customary rights, and the
Legislature’s intent to ensure that traditional and customary rights arc given adequate protection
within the Mauna Kea rules.

Scope of Commercial Activities

OHA asserts that the administrative rules for UH’s leased Mauna Kea lands must broadly
encompass alt activities where any compensation or value, including monetary fees, barter, or
services in-kind, is received in exchange for any goods or services, including subleasing the Mauna
Kea lands. In the same legislation that authorized the BOR to adopt rules to regulate commcrcial
activities at Manna Kea, the Hawai’i State Legislature also authorized tht BOR to charge fees for the
use of Mauna Ken lands, facilities, and programs. Act 132 clearly authorizes the BOR to charge fees
for a broad number of activities, including subleasing the Mauna Kea lands, commercial tour
activities, use of facilities and programs on the Mauna Kea lands, and other activities. Inasmuch as
OMKM agrees that the state Legislature has authorized the BOR to charge fees for these activities,
and given the working draWs definition of “commercial activity” as “the use of or activity on state
lands for which compensation is received,” with “compensation” expressly including “monetary
fees, barter, or services in-kind,” it is unclear why OMKM has taken the position that some of these
activities (particularly subleasing the land) would not be subject to the forthcoming Mauna Ken
rules. It is OHA’s position that the rules shouLd comprehensively regulate all commercial activities,
as defined in the working draft rules, including subleasing Mauna Kea lands, regardless of whether
lease rents involves monetaty payment, barter, or services in-kind, such as telescope viewing time.

An inclusive reading of commercial activities is consistent with the DLNR rules OMKM is
mandated to strive for consistency with and the DLNR policy that OMKM cites both within the
current working draft and the UH Management Areas on Mauna Kea Public Access Plan (Public
Access Plan).

In authorizing the BOR to adopt rules to regulate commercial activities, the Legislature
required the BOR to “[sltrive for consistency with the administrative rules of the division of forestry
and wildlife of the department of Land and natural resources related to forest reserves and natural
area reserves.” HRS § 304A-1903.
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The rules regulating activities within Natural Area Reserves, Hawai’i Administtative Rules (HAR) §
1 3-209-2, specifies

“Commercial activity” means the use of or activity on state lands for which
compensation is received and by any person for goods and services or both rendered
to consumers or participants in that use or activity.

The rules regulating activities within forest reserves, HAR §13-104-2, specifies

“Commercial activity” means the use of or activity in the forest reserve for which
compensation is received by any person for goods or services or both rendered to
customers or participants in that use of activity.

OHA notes OMKM’s current working draft is generally consistent with the above definitions. It is
also consistent with the DLNR’s Policy for Commercial Activities on State Owned and Managed
Lands and Waters [Attachment 31, which is cited in OMKM’s working draft and UH’s Public
Access Plan, DLNR’s policy defines (in relevant part) commercial activity as

The collection by a party or their agent of any fee, charge, or other compensation
shall make the activity commerciaL except when such tee, charge, or other
compensation is for the sale of literature allowed under Chapter 13-7-7, MAR. [].

OHA is concerned that future drafts may diverge from these incLusive definitions. On May
18, 2011, OMKM provided OHA with a draft of General Provisions for the Administrative
Procedures section of the rules which included considerations for possible definition amendments.
[Attachment C]. The definitions found within this attachment appear to exempt UK and other
agency activities (e.g., UH’s land subleases and the sale/exchange/barter of telescope viewing time)
from the commercial activities section of the rules. OHA opposes any attempt to limit the scope of
commercial activities under the rules, includitig exempting actions by governmental agencies. Act
1.32 provided UH with the opportunity to establish a framework for regulating commercial activities
on the Mauna Kea lands and to be effective and meaningfuL, this framework must comprehensively
contemplate and regulate all foreseeable activities that involve the exchange of compensation for the
use of or activity on Mauna Kea lands.

As such, UI-I’s impending Mauna Kea administrative rules for commercial activities should
expressly address procedures to sublease the Mauna Kea lands. In entering into leases the BOR is
required to “comply with all statutory requirements in the disposition of ceded lands.” The creation
of rules to assist with this mandate would be beneficial both to UI-I and the public. HRS chapter 171
guides the disposition of public land, much of which includes ceded lands. OHA suggests that
enactment of administrative rules in line with chapter 171’s leasing procedures would give UI-I a
solid framework for properly subleasing the Mauna Ken Lands through a fair, open, and transparent
process. The Department of Agricultural (DOA) administrative rules may be instructive as it takes
these suggestions into consideration. The DOA’s rules for its agricultural park program and non
agricultural park lands programs rules specifies a process for the disposition of public lands and
tease provisions. HAR 4-153, 158.
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The Mauna Kea lands that UH have the pleasure and benefit of leasing are ceded lands that
are part of the public land trust, held in trust by the State for the benefit of the general public and
native Hawaiians. The decision by the BLNR to lease the Mauna Kea lands to UH in 196$ has had
long term implications for the public and its resources. Any future subleases or lease extensions are
significant decisions that will impact present and future generations of ttust beneficiaries. As such,
the BOR has fiduciary obligations when making decisions related to activities on Mauna Kea and its
resources. These decisions should be subject to public input and participation through a process that
is clearly estabLish and defined. Therefore, OHA strongly suggests that the scope of the Mauna Kea
administrative rules must be all-inclusive and cover subleases of the Mauna Kea lands and ancillary
activities, including the sale/exchange/barter of telescope viewing time, as well as the activities
currently contemplated under the draft rules, such as commercial tours, film and production,
concessions, and special events.

Transparency/Accountability

At a minimum, decisions with broad or long-temi implications should be made by a decision-
making body that is directly accountabLe to the public and, at a minimum, subject to Hawai’i’s
sunshine laws to ensure meaningful public participation. OHA is uncomfortable with the broad
decision-making authority to manage and regulate public and commercial activities that the current
draft designates to chancellor of UH Hilo (or the chanceltot’s designee). Specifically, the current
working draft gives the chancellor (or designee) the authority to issue permits, establish visiting
hours, close or restrict public use of at! or any portion of Mauna Ken for up to two years, close or
restrict vehicular access of roads, and prohibit or restrict snow play in designated ateas. In contrast,
similar decision-making authority in DLNR’s natural area and forest reserves require approval by the
Board of Land and Natural Resources (BLNR), a body comprised of membets (lint are appointed by
the Governor with the consent of the Hawai’i State Senate. In the case of the natural area reserves,
even more oversight is required — closing of areas, visiting hours, and special tisc permits require
BLNR approval as well as the approval of the natural area reserves system commission.

OHA realizes that not all decisions require the same level of transparency or should be given
the same level of scrutiny. The DLNR’s rules in the conservation district provide a good example of
how administrative rules require different levels of scrutiny depending on the intensity of proposed
land uses. 1-TAR § 13-5. While the Chairperson of the BLNR may unilaterally grant department
permits for less intense land uses, the Board must approve board permits which involve land uses
with potential for increased impacts. An examination of the rules reveals that land uses with
increased potential impacts are also subject to increased public involvement.6 The public can appeal
the Chairperson’s decision on a departmental permit and if the Chairperson’s decision is shown to be
“arbitraty and capricious, the board may affirm, amend or reverse the decision . . , or order a
contested case hearing[.J” HAR §13-5-33, Wittt regards to board permits, public hearings are held
which gives community members an opportunity to provide input, and where required contested case
hearings are held. HAR § 13-5-34. These hearings arc often times the only opportunity for

6 Depending on the proposed land use, permit applicants in the conservation district are required to appty for a site plan,
a departmental permit, or a board permit. lIAR § 13-5-22, 23. 24.25 identifies different levels of review and permits
required for ctifferent proposed land uses.
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individuals to communicate to decision-makers how activities may adversely affect their cultural
practices. OHA understands that OMKM is in its vety initial stage of drafting the section of the
rules applicabte Co contested cases (Attachment C) and urges OMKM to consider the Consetvation
District rules as it continues drafting. OHA also understands that there may be emergency and
public safety situations that require more immediate decisions by the Chancellor alone and notes that
HAR § 13-5-35 accounts for similar situations.

Designation of the chancellor’s authority to the Mauna Kea Management Board (MKMB)
does not resolve these concerns. OMKM advised OHA staff that these decisions may ultimately be
designated to or made in conjunction with MKMB. OHA appreciates that the MKMB may be more
closely affiliated with and responsive to Mauna Ken’s nearby communities than the BOR. OHA
reiterates — the decision-making body with such broad discretion should be directly accountable to
the public and at a minimum be subject to Hawai’i’s sunshine laws to ensure public scrutiny and
participation. It is not enough that MKMB complies with sunshine laws without an explicit legal
mandate.7 Given Mauna Kea’s unique character — conservation land classification, status as ceded
lands, cultural significance, religious affiliations, astrological significance (both to Native Hawaiian
and international astronomers), resource rich — heighted transparency is necessary.

OHA looks forward to continuing to contribute to this process with the University of Hawai’i
and the Office of Mauna Kea Management. The significance of Mauna Kea compels 01-IA to
advocate for increased understanding and protection of this special place and the Native flawaiian
people who rely upon it.

Thank you for your attention to this matter. If you have further questions, please contact us
or have your staff contact us via Jocelyn Doane by phone at ($08) 594-1759 or e-mail at
jocelynd@oha.org.

‘0 wau iho nO me ka ‘oia’i’o,

L&L%/‘
Clyde,’. Nãmu’o
Chief Executive Officer

CWN:jd

C: Trustee Robert K. Lindsey Jr., Office of Hawaiian Affairs
University of Hawai’i, Board of Regents
Mr. William Ai1, Chairperson, Board of Land and Natural Resources
OHA Hilo and Kona CRC Offices

OMKM advised OHA that it does not believe that MKMB meetings are subject to Hawai’i’s Sunshine Laws, however
MKMB conducts its maclung as if it is.
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