AGREEMENT

This Agreement (“Agreement”), effective as of

February 28, 2012 ; 1s made by and on behalf of the following
entities: (1) the Office of Hawaiian Affairs (hereinafter
referred to as “OHA”), a body corporate existing under the
Constitution and laws of the State of Hawai’i, whose principal
place of business and mailing address is 711 Kapi'olani
Boulevard, Suite 500, Honolulu, Hawai i, 96813; and (2) the
State of Hawai i (hereinafter referred to as “STATE”), a state
of the United States of America. OHA and STATE are referred to
collectively herein as the “Parties.”

THE PARTIES TO THIS AGREEMENT HEREBY AGREE AS FOLLOWS:

1. Purpose.

The purpose of this Agreement and the legislation drafted
by the Parties (attached hereto as Exhibit “A,” and hereinafter
referred to as the “Proposed Legislation”) is to resolve,
finally and completely, any and all claims, disputes and
controversies relating to OHA’s portion of the income and
proceeds from the public land trust lands under sections 4 and 6
of article XII of the State Constitution, and any related
statute or act, between November 7, 1978 up to and including
June 30, 2012.

This Agreement does not address, is not intended to
address, and shall have no effect upon claims, disputes and
controversies which may exist, relating to Hawaiian sovereignty,
the overthrow of the Hawaiian Kingdom including any alleged
claims to crown, government or submerged lands, the Hawaiian
Homes Commission Act, or claims against the United States.

2. Proposed Legislation.

The full implementation of this Agreement is contingent
upon passage of the Proposed Legislation by the Twenty-Sixth
Legislature of the State of Hawaii. The Governor shall submit
the Proposed Legislation to the Twenty-Sixth Legislature during
the 2012 Regular Session, on behalf of the Parties.

If the Proposed Legislation is not enacted during the 2012
regular session of the Twenty-Sixth Legislature, this Agreement
shall be null and void ab initio. 1In the event that the
Proposed Legislation is enacted during the 2012 regular session
of the Twenty-Sixth Legislature with material changes from the
form attached hereto as Exhibit “A”, this Agreement shall be



null and void ab initio, unless all such material changes are
agreed to in writing by both Parties within thirty (30) days of
enactment of the Proposed Legislation as revised by the Twenty-
Sixth Legislature. For purposes of this Agreement, the Proposed
Legislation shall be deemed to have been enacted when it is
signed into law by the Governor.

If, pursuant to the paragraph immediately above, this
Agreement is not rendered null and void ab initio as a result of
material changes to the Proposed Legislation as revised by the
Twenty-Sixth Legislature, and a provision of this Agreement is
inconsistent with a provision in the act the Legislature enacts,
the provision in the enacted law shall control.

The Parties acknowledge that this Agreement is contingent
upon passage of legislation to implement all of its provisions.
Nonetheless, unless and until the Agreement is rendered null and
void ab initio or otherwise terminated as set forth herein, the
Parties mutually agree that all of the terms of the Agreement
are binding upon them.

3. Consideration.

A. Release, Waiver, Discharge, and Extinguishment of
Claims Against the STATE.

OHA, for itself and its beneficiaries and/or any person who
may claim by, through or under OHA, hereby releases, waives,
relinquishes, and forever discharges any and all claims,
disputes, controversies, actions, causes of action, demands,
claims for relief, liability, liabilities, costs, compensations,
injuries, losses, damages or expenses of any kind or nature,
whether known or unknown, contingent or uncertain, patent or
latent, whether at law or in equity, now existing or hereafter
arising, established, or inchoate, including any claim or action
under chapter 661, Hawaii Revised Statutes, or for breach of
trust under chapter 673, Hawaii Revised Statutes, that have been
asserted or could have been asserted, or could be asserted in
the future against the STATE by OHA or any other person or
entity claiming by, through, or under OHA, in any manner arising
out of, growing out of, connected with or traceable either
directly or indirectly to, concerning or in any way related to
any right OHA, or any other person or entity claiming by,
through, or under OHA may have or may have had to the income and
proceeds, and/or any other tangible right, item, or benefit
related to said income and proceeds, from the public land trust
lands, under sections 4 and 6 of article XII of the Constitution



or any related statute or act, between November 7, 1978 up to
and including June 30, 2012.

Each and every claim or suit that is predicated in any way
upon an act or omission that arises out of or is in any way
related to any right OHA, or any other person or entity claiming
by, through, or under OHA, may have or may have had to the
income and proceeds, and/or any other tangible right, item,
benefit or claim or action under chapter 661, Hawaii Revised
Statutes, or for breach of trust under chapter 673, Hawaii
Revised Statutes related to said income and proceeds, from the
public land trust lands, under sections 4 and 6 of article XII
of the Constitution or any related statute or act, between
November 7, 1978 up to and including June 30, 2012, is hereafter
forever extinguished and barred, and may not be brought by OHA
or by any other person or entity claiming by, through, or under
OHA.

OHA further agrees that this Agreement shall have the
effect of res judicata, collateral estoppel, claim and/or issue
preclusion as to OHA and all persons or entities claiming by,
through, or under OHA, and all claims, issues and defenses which
have been at issue, or which could have been, or could in the
future be, at issue, including any claim under chapter 661,
Hawaii Revised Statutes, or for breach of trust under chapter
673, Hawaii Revised Statutes, whether brought against the STATE
or its departments, agencies, officials, and/or employees,
directly or indirectly, by subrogation, derivative or third
party action, tender, federal action, or by any other means
whatsoever, arising out of or in any way related to any right
OHA, or any other person or entity claiming by, through, or
under OHA, to the income and proceeds, and/or any other tangible
right, item, or benefit related to said income and proceeds,
from the public land trust lands under sections 4 and 6 of
article XII of the Constitution or any related statute or act,
between November 7, 1978 up to and including June 30, 2012.

Furthermore, OHA hereby releases, waives, and forever
relinquishes and discharges, now and in the future, all rights
(1) to assert, argue, or claim that the office was entitled to
more receipts than it received pursuant to Act 178, 2006 Session
Laws of Hawaii, or any other duly enacted law establishing the
portion of the income and proceeds from the public land trust
lands the office of Hawaiian affairs is to receive under
sections 4 and 6 of article XII of the Constitution, between
November 7, 1978 up to and including June 30, 2012, (2) to bring
an action for breach of trust under chapter 673, Hawaii Revised
Statutes, to contest or claim a larger portion of the income and
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proceeds, and/or any other tangible right, item, or benefit
related to said income and proceeds, from the public land trust
lands under sections 4 and 6 of article XII of the Constitution
for itself or its beneficiaries, or (3) to assert, argue, or
claim that section 673-9, Hawaii Revised Statutes, does not bar
a suit to contest or make a claim relating to the portion of the
income and proceeds from the public land trust lands the office
of Hawailan affairs receives or is to receive under sections 4
and 6 of article XII of the Constitution. The waiver, release,
relinquishment, and discharge in the above sentence shall be
applicable to any and all money transferred, or in the future to
be transferred, to the office of Hawaiian affairs pursuant to
Act 178, 2006 Session Laws of Hawaii, or any other law enacted
to give effect to the provisions of article XII, sections 4 and
6 of the Constitution relating to OHA’s portion of the income
and proceeds from the public land trust lands under sections 4
and 6 of article XII of the Constitution, including, but not
limited to, receipts from general leases, revocable perxrmits, and
licenses for the use of improved and unimproved parcels of
public land trust lands, rents and fees for agricultural uses,
rents and fees for retail, office, warehouse, medical and other
uses of space in state-owned buildings and facilities, receipts
from the sale of wood, rock, and other natural resources on
public land trust lands, landing, docking and parking fees,
rents and fees from the STATE’s in-bond duty free, park, and
other concessions, rents, fees, and reimbursements collected at
state operated hospitals and medical facilities, and fees and
rents from the STATE’s affordable housing development and rental
public housing projects.

B. Conveyance of Real Property to OHA.

Without admitting the wvalidity of any claim, and in order
to resolve, finally and completely, all claims, disputes and
controversies relating to the income and proceeds and/or any
other tangible right, item or benefit related to said income and
proceeds, from the public land trust lands under sections 4 and
6 of article XII of the Constitution, between November 7, 1978
up to and including June 30, 2012, the STATE, with the approval
of the Legislature made manifest by the enactment of the
Proposed Legislation, shall convey or cause to be conveyed to
OHA, the real property listed with their mutually agreed to
values in Exhibit “B” attached hereto (hereinafter referred to
as the “Properties”), by deeds warranting title only. The
manner of conveyance of the real property shall be as set forth
in the Proposed Legislation.



As Is, Where Is. Other than the warranties of title
contained in the above-referenced deeds, the conveyance of the
Properties i1s made on a strictly "As Is" and "Where Is" basis,
and OHA is accepting the Properties in their existing condition
as of March 1, 2012, the close of OHA’s period for due
diligence, without representations or warranties of any kind or
nature. OHA expressly acknowledges that, in consideration of
the agreements entered into herein, the STATE makes no warranty
or representation of any kind or nature, either express or
implied, or arising by operation of law, including, but not
limited to, any warranty of quantity, quality, condition,
habitability, reliability, merchantability, workmanlike
construction, suitability or fitness for a particular purpose,
about the Properties, any improvements and/or buildings located
on the Properties, any environmental contamination or conditions
of the Properties, or any soil conditions related to the
Properties.

Due Diligence. 1In addition, OHA represents to the STATE
that prior to March 1, 2012, OHA shall have completed all due
diligence investigation of the Properties OHA deems necessary to
satisfy itself as to the physical, environmental, economic and
legal conditions of the Properties, and further that OHA will
rely solely on the information it secures from its due
diligence, and not on any information provided by or on behalf
of the STATE to determine whether OHA wishes to accept and
acquire title to the Properties. OHA also releases the STATE
from and waives any and all claims and liabilities against the
STATE for and from all injury, loss, cost, damage or liability,
including reasonable attorney’s fees, concerning the physical,
environmental, soill, economic or legal conditions of the
Properties.

Reservations in Favor of the State and Native Tenants. The
STATE expressly reserves and shall not convey to OHA the rights
of native tenants, or any of the STATE's rights to minerals and
metallic mines, including all geothermal rights, submerged
lands, or surface and ground waters, and the STATE’s regulatory
and ownership (if any) rights over or to historic properties,
aviation artifacts, burial sites, and prehistoric and historic
remains under chapter 6E, Hawaii Revised Statutes.

Hawaii Community Development Authority Jurisdiction. The
Properties are and shall remain (even after conveyance to OHA)
under the jurisdiction and authority of the Hawaii Community
Development Authority (“HCDA”), with respect to zoning, land use
conditions and/or other matters within the authority of HCDA. If
in the future the jurisdiction and authority over zoning and
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land use conditions over the Properties is transferred to,
changed to, or vested in another department or agency of the
STATE, then the Properties shall be under the jurisdiction and
authority of such other department or agency.

Encumbrances, Easements and Access Rights. The Properties
conveyed shall be and remain subject to all encumbrances
{(whether or not of record), rights of native tenants, leases,
contracts, agreements, permits, easements, profits, licenses,
rights-of-way or other instruments applicable to the Properties
effective or on-going on the effective date of this Agreement,
unless they expire or are terminated pursuant to their
respective terms. These rights and encumbrances shall be set
forth in the deeds conveying the property to OHA or set forth in
a license or similar agreement, a memorandum of which may be
recorded concurrently with the deeds conveying the Properties to
OHA. Effective July 1, 2012, every reference to the present
title-holder or the head of the department of agency in each
such instrument, if the title-holder is a department or an
agency, shall be construed as a reference to OHA. After the
conveyances are made, the Properties conveyed shall be subject
to all laws, except sections 206E-8, 206E-10, 206E-34, Hawaii
Revised Statutes, provided that the Hawaii community development
authority may acguire by condemnation pursuant to chapter 101,
Hawaii Revised Statutes, easements, rights-of-way, rights of
entry, or other rights of access in favor of lands adjoining the
Properties conveyed that are under the control and management of
public agencies, provided OHA is paid just compensation for the
same. OHA shall administer the Properties in accordance with
its duties under the Hawaii Constitution and as provided by law.

The instruments of conveyance executed and recorded
pursuant to this Agreement shall specify that OHA and any
successor owner of any of the Properties shall cooperate with
the STATE and its agencies to designate and grant such access
rights and easements to the STATE or its agencies as may be
reasonably necessary for the benefit and use of properties owned
by the STATE or its agencies and which are adjacent to one or
more of the Properties. Each of the instruments creating such
access rights or granting such easements shall provide that OHA,
or any successor owner of the servient property, shall have the
right to reasonably relocate any such access areas or easements
so granted. The cost of initially identifying such access areas
or designating and granting any such easements shall be paid by
the STATE. The cost of relocating any such access areas or
easements shall be paid by OHA or any such successor owner, as
the case may be. Each of the instruments creating such access
rights or granting such easements also shall provide that the



STATE and its agencies shall be responsible for only a
reasonable share of the cost of maintaining any such access
areas and easement areas, as the case may be, and that OHA, its
tenants, licensees, concessionaires, successors, and assigns
shall not be liable for injuries or damages arising from the use
of such access areas or easement areas and caused by the acts of
omissions of the State, its agencies and/or employees, or their
invitees.

4. Termination of Agreement.

This Agreement shall end, and all of its provisions shall
be null and void ab initio, and have no legal force or effect,
as though the Agreement never existed, if

A. OHA gives written notice to the Attorney General, the
President of the Senate, and the Speaker of the House,
on or before 4:30 p.m. on February 29, 2012, that it
no longer wishes to acquire title to any or all of the
Properties; or

B. The Proposed Legislation is not enacted in
substantially the form attached hereto, or if enacted,
the Parties do not agree in writing to all material
changes, within thirty (30) days of enactment of the
Proposed Legislation; or

C. This Agreement is not null and void ab initio but any
provision of either Section 2 or Section 3 of the
Proposed Legislation is held invalid or unenforceable
by a final judgment of the Hawaii Supreme Court or the
United States Supreme Court that resolves all issues,
or by a judgment of a lower court from which an appeal
is no longer possible that resolves all issues.

5. Mediation.

If the Parties have any dispute concerning enforcement of
this Agreement, the Parties hereby agree to submit the dispute
to mediation before such person whom the Parties agree to in
writing.

6. No Arbitration.

The Parties have not agreed to arbitrate any dispute
herein.



7. Title Insurance.

OHA may, if it chooses, procure title insurance to any of
the Properties it acquires under this Agreement and the Proposed
Legislation, at its own expense.

8. Proration

If the STATE receives monies attributable to the use or
right to use any of the Properties conveyed to OHA for any
period of time from or after July 1, 2012, it shall pay to OHA
the amounts attributable to any periods after that date. If the
State incurs expenses for the properties such as taxes,
maintenance fees, assessments, association dues, utility
charges, for periods on or after July 1, 2012, OHA shall pay the
STATE the amounts attributable to any periods after that date.

In the event that the amount of any rent or expense is not
known as of July 1, 2012, the Parties agree that such items
shall be prorated at that date upon the basis of the best
information available, and shall be adjusted when the actual
amount (s) of such items are known, with appropriate charges and
credits to be made.

9. Other Terms and Understandings.

This Agreement and its terms shall survive the conveyance
of the Properties to OHA.

This Agreement neither represents nor is to be construed as
an acknowledgment or admission of any negligence, misconduct,
liability, violation of the State or Federal Constitution or a
state or federal statute, wrongdoing, or fault of any kind
whatsoever by any party, and the Parties hereto specifically
deny and controvert any such acknowledgement or admission.

The STATE does not admit to or concede the validity of any
claim, but has entered into this Agreement in order to resolve
and satisfy all controversies and claims described above and in
the Proposed Legislation.

The Parties agree that no representation, statement of fact
or opinion has been made by either to the other, or by anyone
acting on behalf of either to the other, to induce the execution
of this Agreement, other than as expressly set forth in this
Agreement, that neither of the Parties is relying upon any
representation, statement of fact or opinion made by any person



or any of the Parties, and that this Agreement is executed
freely on the part of each party hereto.

The Parties also represent and agree: (1) that they may
hereafter discover facts in addition to or different from those
they now know or believe to be true with respect to the subject
matter of these releases; and (2) that this Agreement and the
releases given in this Agreement shall fully remain in effect,
notwithstanding the subsequent discovery or existence of any
such additional or different facts.

The terms of this Agreement have been negotiated at arm’s
length among the Parties represented by experienced counsel. As
‘a result, the rule of “interpretation against the draftsman”
shall not apply in any dispute over interpretation of the terms
of this Agreement.

In this Agreement, the captions or headings of paragraphs
or subparagraphs are inserted for convenience, reference and
identification only, and shall not control, define, limit or
affect any provision of this Agreement.

This Agreement or any writing required by this Agreement
may be executed in any number of counterparts, each of which
shall be deemed to be an original, but all of which shall
constitute one and the same instrument. The Parties agree that
a facsimile signature is binding on the party that transmitted
its signature by facsimile (i.e., telecopier).



This Agreement contains the entire agreement between the
Parties and supersedes all prior oral or written agreements,
representations, negotiations and correspondence. The Parties
have made no agreement or promise to do any act or thing not
mentioned in this Agreement.

DATED at Honolulu, Hawaii,

CHitl_L)- a2 do

Neil Abercrombie, Governor Colette Ma%ﬁado, Chairperson
State of Hawai'i Office of Hawaiian Affairs
APPROVED: w

David M. Feute William Meheula =<
Attorney General Counsel, Board Trustees
State of Hawaii Office of Hawaiian Affairs
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This Agreement contains the entire agreement between the
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DATED at Honolulu, Hawaii, 7—‘ ’L*' lb
OVLQCQ..MW W14 Wt thads
Neil‘hbercromb&ﬂ?'abvernor Colette Ma%ﬁado, Chairperson
State of Hawai'i ) Office of Hawaiian Affairs

APPROVED: \gm/
David M- : William Meheula =%
Attorney General Counsel, Board Trustees
State of Hawaii Office of Hawaiian Affairs

10



10

11

12

13

14

15

16

17

18

EXHIBIT "A"

'S.B.NO. 2193

JAN25 2017 -

A BILL FOR AN ACT

RELATING TO THE PUBLIC TRUST LANDS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAILI:
SECTION 1. 1In 1978, the Constitution of the State of
Hawaii was amended to include article XII, sections 4, 5, and 6,
which established the office of Hawaiian affairs and its board
of trustees.
Sections 4, 5, and 6 of the State Constitution provide:
SECTION 4. The lands granted to the State of
Hawaii by Section 5(b) of the Admission Act and
pursuant to Article XVI, Section 7, of the State
Constitution, excluding therefrom lands defined as
"available lands"™ by Section 203 of the Hawaiian Homes
Commission Act, 1920, as amended, shall be held by the
State as a public trust for native Hawaiians and the
general public.
SECTION 5. There is hereby established an Office
of Hawaiian Affairs. The Office of Hawaiian Affairs
shall hold title to all the real and personal property
now or hereafter set aside or conveyed to it which

shall be held in trust for native Hawaiians and

GOV-11(12)
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Hawaiians. There shall be a board of trustees for the
Office of Hawaiian Affairs elected by qualified voters
who are Hawailans, as provided by law. The board
members shall be Hawaiians. There shall be not less
than nine members of the board of trustees; provided
that each of the following Islands have one
representative: Oahu, Kauai, Maul, Molokai and
Hawaii. The board shall select a chairpersén from its
members.

SECTION 6. The board of trustees of the Office
of Hawaiian Affairs shall exercise power as provided
by law: to manage and administer the proceeds from
the sale or other disposition of the lands, natural
resources, minerals and income derived from whatever
sources for native Hawaiians and Hawaiians, including
all income and proceeds from that pro rata portion of
the trust referred to in section 4 of this article for
native Hawaiians; to formulate policy relating to
affairs of native Hawaiians and Hawaiians; and to
exercise control over real and personal property set
aside by state, federal or private sources and
transferred to the board for native Hawaiians and

Hawaiians. The board shall have the power to exercise

GOV-11(12)
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control over the Office of Hawaiian Affairs through

its executive officer, the administrator of the Office
of Hawaiian Affairs, who shall be appointed by the
board.

In Trustees of the Office of Hawaiian Affairs v. Yamasaki,

69 Haw. 154, 737 P.2d 446 (1987), the Hawaii Supreme Court
concluded that the issue of what constitutes the portion of the
income and proceeds derived from the public land trust for the
office of Hawaiian affairs pursuant to article XII, section 6 of
the Hawaii Constitution, is a political question for the
legislature to determine.

In response to the Yamasaki decision, the legislature
enacted Act 304, Session Laws of Hawaii 1990, to clarify the
extent and scope of the State's obligation to provide a portion
of the funds derived from the public land trust to the office of
Hawaiian affairs.

On September 12, 2001, the Hawaii Supreme Court ruled in

Office of Hawaiian Affairs v. State of Hawaii, 96 Haw. 388, 31

P.3d 901 (2001), that Act 304 was effectively repealed by its
own terms, so that it was necessary for the legislature to
specify what portion of which funds, from which lands the office

of Hawaiian affairs was to receive under the State Constitution.

GOV-11(12)
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In its decision, the Supreme Court affirmed Yamasaki,

observing:

[Tlhe State’s obligation to native Hawaiians is firmly
established in our constitution. How the State satisfies
that constitutional obligation requires policy decisions
that are primarily within the authority and expertise of
the legislative branch. As such, it is incumbent upon the
legislature to enact legislation that gives effect to the
right of native Hawaiians to benefit from the ceded lands
trust. See Haw. Const. art. XVI, §7.

we trust that the legislature will re-examine the
State’s constitutional obligation to native Hawaiians and
the purpose of HRS § 10-13.5 and enact legislation that
most effectively and responsibly meets those obligations.

Office of Hawaiian Affairs v. State of Hawaii, 96 Haw. at 401,

31 P.3d at 914 (citations omitted)

One of the purposes of this Act is to resolve and
extinguish, finally and completely, any and all claims, disputes
and controversies the office of Hawaiian affairs, or any other
person or entity claiming by, through, or under the office, has
asserted or raised, or could otherwise assert or raise, relating
to the portion of the income and proceeds from the public land

trust lands under sections 4 and 6 of article XII of the State
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Constitution or any related statute or act, the office of

Hawaiian affairs received between November 7, 1978, up to and
including June 30, 2012.

Another purpose of this Act is to effectively and
responsibly fulfill the constitutional obligation to native
Hawaiians under article XII, sections 4 and 6, of the State
Constitution between November 7, 1978, up to and including June
30, 2012, by re-examining the amount of money the office of
Hawaiian affairs received under article XII, section 6 of the
Constitution, determining whether the office received what it
should have received as its share of the income and proceeds
from public land trust lands between 1978 and 2012, and
providing additional resources to the office in the form of fee
simple title to certain parcels of land to completely and
finally fulfill the State's constitutional obligations relating
to the office of Hawaiian affairs’ portion of the income and
proceeds from the public land trust lands under article XII,
sections 4 and 6, of the State Constitution or any related
statute or act, between November 7, 1978, up to and including
June 30, 2012.

The legislature recognizes that the governor and the office
of Hawaiian affairs have reached an agreement with respect to

conveyances of land and all issues relating to the office of
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Hawaiian affairs' portion of the income and proceeds from the

public land trust lands under sections 4 and 6 of article XII of
the Constitution, between November 7, 1978, up to and including
June 30, 2012.

The legislature finds that the agreement between the State
and the office of Hawaiian affairs represents a joint
recommendation as to the policy the legislature should adopt, to
satisfy the State’s constitutional obligations to native
Hawaiians under article XII, sections 4 and 6 of the
Constitution for the period between November 7, 1978, up to and
including June 30, 2012, relating to the office of Hawaiian
affairs' portion of the income and proceeds from the public land
trust lands. Conveyance of the fee simple interest to the lands
the governor and the trustees of the office of Hawaiian affairs
identified for conveyance will allow the State to effectively
and responsibly meet said constitutional obligations to native
Hawalians.

This Act, therefore, is an expression of legislative
policy, not a settlement or a contract. This legislation is a
legislative act without distinction from any other legislative
act. As it is neither a settlement nor a contract, it can give
rise to no lawsuits or claims other than an action to compel

compliance with this Act's terms, nor to any claim that any
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future legislation is barred in any way, or leads to liability
in any way, because it somehow conflicts with a settlement,
settlement agreement, contract, or the provisions of this Act.

SECTION 2. Notwithstanding any other law to the contrary,
the fee simple interest to the following parcels of land with
the existing improvements thereon (hereinafter "the Properties™)
(but not including submerged land, accreted land, or any land
makai of the shoreline), is conveyed to the office of Hawaiian
affairs as grantee, as of July 1, 2012, as is, where is:

(1) Lots 1, 2, 3, 4, 5, 6(portion), and 9 of File Plan

2471 filed at the Bureau of Conveyances, State of
Hawaii, on February 23, 2010;

(2) TMK (1) 2-1-15-61; and

(3) TMK (1) 2-1-15-51.

As directed by the attorney general, the appropriate
boards, agencies, officers, and employees of the State shall (1)
prepare and execute deeds warranting title only, and such other
instruments appropriate and necessary to convey fee title and
interest to the above-listed parcels with all existing
improvements, to the office of Hawaiian affairs, as grantee, and
(2) record the deeds and such other instruments within a
reasonable period of time after the effective date of this Act,

in the land court or bureau of conveyances, as appropriate. The

GOV-11(12)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

S.B.NO. 271%3

aforesaid executed deeds and other instruments shall be
delivered to the office by the State no later than _ days
after they are recorded. As these are conveyances in which the
State and its agencies are the only parties, the tax imposed by
section 247-1, Hawaii Revised Statutes, shall not apply to them.
For purposes of this section and:this Act, "as is, where
is"™ means that the office of-Hawaiian affairs is accepting the
Properties in their existing condition as of March 1, 2012, the
close of the office's period for due diligence, without
representations or warranties of any kind or nature. Except as
set forth in the aforesaid deeds, the State makes no warranty or
representation of any kind or nature, either express or implied,
or arising by operation of law, including, but not limited to,
any warranty of quantity, quality, condition, habitability,
reliability, merchantability, workmanlike construction,
suitability or fitness for a particular purpose, about the
parcels of real property described in this section, any building
or other improvement located on those parcels of land, any
environmental contamination or conditions of those parcels of
land, and the soil conditions related to those parcels of land.
The office of Hawaiian affairs has completed all due
diligence investigations of the parcels necessary to satisfy

itself as to the physical, environmental, economic and legal
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conditions relating to the parcels of land, and has indicated
that it relied solely on the information it secured from its due
diligence, and not on any information provided by or on behalf
of the State to determine whether it wished to accept and
acquire title to those parcels of land. All claims and
liabilities against the State, 1f any, which the office of
Hawaiian affairs has, may have had, or may have in the future,
regarding any injury, loss, cost, damage or liability, ihcluding
reasonable attorney's fees, concerning the physical,
environmental, soil, economic and legal conditions of the
Properties, are released, waived and extinguished.

The Properties are and shall remain (even after conveyance
to the office) under the jurisdiction and authority of the
Hawaii community development authority, with respect to zoning,
land use conditions and all other matters over which the
authority has jurisdiction and authority to act. If in the
future, the jurisdiction and authority over zoning and land use
conditions over the Properties is transferred to, changed to, or
vested in another department of agency of the State, then the
Properties shall be under the jurisdiction and authority of such
other department or agency.

The conveyances required to be made by this section shall

not and do not include the rights of native tenants, or any of
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the State's rights to minerals and metallic mines, including all
geothérmal rights, submerged lands, surface or ground water, or
the State's regulatory and ownership rights (if any) over, or to
historic properties, aviation artifacts, burial sites, and
prehistoric and historic remains under chapter 6E, Hawaii
Revised Statutes.

The Properties conveyed shall be and remain subject to all
encumbrances (whether or not of record), the rights of native
tenants, leases, contracts, agreements, permits, easements,
profits, licenses, rights-of-way or other instruments applicable
to any of the Properties effective or on-going on the effective
date of this Act unless they expire or are terminated pursuant
to their respective terms. These rights and encumbrances shall
be set forth in the deeds conveying the Properties to the office
or set forth in a license or similar agreement, a memorandum of
which may be recorded concurrently with the deeds conveying the
Properties to the office. Effective July 1, 2012, every
reference to the present title-holder or the head of the
department or agency in each such instrument, if the title-
holder is a aepartment or an agency, shall be construed as a
reference to the office of Hawaiian affairs or its board of

trustees.
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The Properties shall be subject to all laws, except

sections 206E-8, 206E-10, 206E-34, Hawaii Revised Statutes, and
as otherwise provided in this Act, provided that the Hawaii
community development authority may acquire by condemnation,
pursuant to chapter 101, Hawaii Revised Statutes, easements,
rights-of-way, rights of entry, or other rights of access in
favor of lands adjoining the Properties conveyed that are under
the control and management of public agencies, provided the
office of Hawaiian affairs is paid just compensation for the
same. The office of Hawaiian affairs shall administer the
Properties in accordance with its duties under the Hawaii
Constitution and as provided by law.

The instruments of conveyance executed and recorded
pursuant to this Act shall specify that the office of Hawaiian
affairs and any successor owner of any of the Properties shall
cooperate with the State and its agencies to designate and grant
such access rights and easements to the State or its agencies as
may be reasonably necessary for the benefit and use of
properties owned by the State or its agencies and which are
adjacent to one or more of the Properties. Each of the
instruments creating such access rights or granting such
easements shall provide that the office, or any successor owner

of the servient property, shall have the right to reasonably
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relocate any such access areas or easements so granted. The

cost of initially identifying such access areas or designating
and granting any such easements shall be paid by the State. The
cost of relocating any such access areas or easements shall be
paid by the office or any such successor owner, as the case may
be. Each of the instruments creating such access rights or
granting such easements also shall provide that the State and
its agencies shall be responsible for only a reasonable share of
the cost of maintaining any such access areas and easement
areas, as the case may be, and that the office, its tenants,
licensees, concessionaires, successors, and assigns shall not be
liable for injuries or damages arising from the use of such
access areas or easement areas and caused by the acts or
omissions of the State, its agencies or employees, or their
invitees.

SECTION 3. The passage of this Act is in full
satisfaction, resolution, and discharge of any and all claims,
disputes, controversies, actions, causes of action, demands,
claims for relief, liability, liabilities, costs, compensations,
injuries, losses, damages or expenses of any kind or nature,
whether known or unknown, contingent or uncertain, patent or
latent, whether at law or in equity, now existing or hereafter

arising, established or inchoate, including any claim or action

GOV-11(12)



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Page 13

_S.B.NO.21¢%2%

under chapter 661, Hawaii Revised Statutes, or for breach of

trust under chapter 673, Hawaii Revised Statutes, that have been
asserted or could have been asserted, or could be asserted in
the future against the State by the office of Hawaiian affairs
or any other person or entity claiming by, through, or under the
office, in any manner arising out of, growing out of, connected
with or traceable either directly or indirectly ta, concerning
or in any way related to any right the office of Hawaiian
affairs or any other person or entity claiming by, through, or
under the office may have or may have had to the portion of
income and proceeds, or any other tangible right, item, or
benefit related to said income and proceeds, from the public
land trust lands under sections 4 and 6 of article XII of the
Constitution or any related statute or act, between November 7,
1978, up to and including June 30, 2012.

All claims, disputes, controversies, actions, causes of
action, demands, claims for relief, liabilities, costs,
compensations, injuries, losses, damages or expenses of any kind
or nature, whether known or unknown, contingent or uncertain,
patent or latent, whether at law or in equity, now existing or
hereafter arising, established, or inchoate, including any claim
or action under chapter 661, Hawaii Revised Statutes, or for

breach of trust under chapter 673, Hawaii Revised Statutes, that
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have been asserted or could have been asserted, or could be

asserted in the future against the State by the office or any
other person or entity claiming by, through, or under the
office, in any manner arising out of, growing out of, connected
with or traceable either directly or indirectly to, concerning
or in any way related to, any right the office of Hawaiian
affairs or any other person or entity claiming by, through, or
under the office may have or may have had to the portion of
income and proceeds, or any other tangible right, item, or
benefit related to sgid income and proceeds, from the public
land trust lands under sections 4 and 6 of article XII of the
Constitution or any related statute or act, between November 7,
1978, up to and including June 30, 2012, are released, waived,
and forever discharged and extinguished.

Each and every claim or suit that is predicated in any way
upon an act or omission that arises out of or is in any way
related to any right the office of Hawaiian affairs, or any
other person or entity claiming by, through or under the office
may have or may have had to the income and proceeds, or any
other tangible right, item, benefit or claim or action under
chapter 661, Hawaii Revised Statutes, or for breach of trust
under chapter 673, Hawaii Revised Statutes, related to said

income and proceeds, from the public land trust lands under
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sections 4 and 6 of article XII of the Constitution or any
related statute or act, between November 7, 1978, up to and
including June 30, 2012, is forever extinguished and barred and
may not be brought by the office, or by any other person or
entity claiming by, through, or under the office.

The passage of this Act shall have the effect of res
judicata, collateral estoppel, and claim and issue preclusion as
to the office of Hawaiian affairs and all persons and entities
claiming by, through, or under the office, and all claims,
issues and defenses which have been at issue, or which could
have been, or could in the future be, at issue, including any
claim or action under chapter 661, Hawaii Revised Statutes, or
for breach of trust under chapter 673, Hawaii Revised Statutes,
whether brought against the State or its departments, agencies,
officials, or employees, directly or indirectly, by subrogation,
derivative or third party action, tender, federal action, or by
any other means whatsoever, arising out of or in any way related
to any right the office of Hawaiian affairs, or any other person
or entity claiming by, through, or under the office, to the
portion of income and proceeds, and/or any other tangible right,
item, or benefit related to said income and proceeds, from the

public land trust lands under sections 4 and 6 of article XII of
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the Constitution or any related statute or act between November
7, 1978, up to and including June 30, 201i2.

The office of Hawaiian affairs shall not, cannot, and is
forever prohibited and barred, now and in the future, from (1)
asserting, arguing, or claiming that the office was entitled to
more receipts than it received pursuant to Act 178, Session Laws
of Hawaii 2006, or any other duly enacted law establishing the
portion of the income and proceeds from the public land trust
lands the office of Hawaiian affairs is to receive under
sections 4 and 6 of article XII of the Constitution, between
November 7, 1978, up to and including June 30, 2012, (2)
bringing an action for breach of trust under chapter 673, Hawaii
Revised Statutes, to contest or claim a larger portion of the
income and proceeds, and/or any other tangible right, item, or
benefit related to said income and proceeds, from the public
land trust lands under sections 4 and 6 of article XII of the
Constitution for itself or its beneficiaries, or (3) asserting,
arguing, or claiming that section 673-9, Hawaii Revised
Statutes, does not bar a suit to contest or make a claim
relating to the portion of the income and proceeds from the
public land trust lands the office of Hawaiian affairs receives
or is to receive under sections 4 and 6 of article XII of the

Constitution. The prohibition and bar imposed by the
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SECTION 10. This Act shall take effect on July 1, 2012.

INTRODUCED BY: ‘3'5%°‘ A
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immediately preceding sentence shall be applicable to any and

all money transferred, or in the future to be transferred, to
the office of Hawaiian affairs pursuant to Act 178, Session Laws
of Hawaii 2006, or any other law enacted to give effect to the
provisions of art;cle XI1I1, sections 4 and 6 of the Constitution
relating to the office's portion of the income and proceeds from
the public land trust lands under sections 4 and 6 of article
XII of the Constitution, including, but not limited to, receipts
from general leases, revocable permits, and licenses for the use
of improved and unimproved parcels of public land trust lands,
rents and fees for agricultural uses, rents and fees for retail,
office, warehouse, medical and other uses of space in state-
owned buildings and facilities, receipts from the sale of wood,
rock, and other natural resources on public land trust lands,
landing, docking and parking fees, rents and fees from the
State's in-bond duty free, park, and other concessions, rents,
fees, and reimbursements collected at state-operated hospitals
and medical facilities, and fees and rents from the State's
affordable housing development and rental public housing
projects.

SECTION 4. To the extent that the State has made any
waiver of sovereign immunity for a suit, claim, cause of action,

or right of action regarding the amount of the income and
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proceeds the office of Hawaiian affairs is to receive from the

public land trust lands pursuant to article XII, sections 4 and
6 of the Hawaii Constitution, that waiver is withdrawn.

SECTION 5. The State, while not admitting the validity of
any claims, hereby resolves and satisfies all controversies and
claims described in section 3 of this Act by the conveyance of
the Properties described in section 2 of this Act.

SECTION 6. The Properties conveyed by this Act shall be
deemed income and proceeds from the public land trust, as if the
Properties had been paid out of the income and proceeds from the
public land trust pursuant to article XII, section 6 of the
State Constitution.

SECTION 7. Notwithstanding any other law to the contrary,
the State, and the state officials who may have participated in
the preparation of the provisions or the enactment of this Act,
including the office of Hawaiian affairs, each of the members of
its board of trustees, and its staff, shall not be subject to
suit because of their participation, except if an action is
brought to compel compliance with a provision of this Act, in
which case the action shall be brought only against the State or
the office of Hawaiian affairs, or any official necessary to

compel compliance with a provision of this Act.
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SECTION 8. TIf any provision of chapter 673, Hawaii Revised

Statutes, is inconsistent with any provision of this Act, then
the provisions of this Act shall prevail.

SECTION 9. (a) The provisions of this Act are not
severable to the extent that if any provision of either section
2 or section 3 of this Act is held invalid or unenforceable by a
final judgment of the Hawaii Supreme Court or the United States
Supreme Court that resolves all issues, this Act in its entirety
shall be invalid, all interests in the Properties conveyed
pursuant to the provisions of section 2 of this Act, shall be
conveyed back to their respective grantors by the office of
Hawaiian affairs.

{b) There is no waiver of sovereign immunity to bring any
suit, claim, cause of action, or right of action to invalidate
section 2 or 3 of this Act, or to enjoin their implementation or
application, and to the extent any waiver of sovereign immunity
for such a suit, claim, cause of action, or right of action
exists, that waiver is withdrawn.

(c) Nothing in this Act limits the legislature's exclusive

authority to enact laws.
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Report Title:

Office of Hawaiian Affairs' Portion of Income and Proceeds from

the Public Trust Lands between November 7, 1978 through June 30,
2012

Description:

Conveys Kakaako Makai lands to Office of Hawaiian Affairs, and
resolves all disputes and controversies, and extinguishes,
discharges and bars all claims, suits, and actions relating to
OHA’'s portion of income and proceeds from the public trust lands
for the period November 7, 1978 through June 30, 2012

The summary description of legislation appearing on this page is for informational purposes only and is
not legislation or evidence of legislative intent.
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EXHIBIT “B”

(1) Lots 1, 2, 3, 4, 5, 6 (portion), and 9 of File Plan
2471 filed at the Bureau of Conveyances, State of
Hawaii, on February 23, 2010

(2) TMK (1) 2-1-15-61

(3) TMK (1) 2-1-15-51
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SUPPLEMENTAL AGREEMENT

This Supplemental Agreement (“Supplemental Agreement”) is hereby entered into by
and between (1) the Office of Hawaiian Affairs (hereinafter referred to as “OHA”), a body
corporate existing under the Constitution and laws of the State of Hawai’i, whose principal place
of business and mailing address is 711 Kapi olani Boulevard, Suite 500, Honolulu, Hawai'i,
96813, and (2) the State of Hawai'i (hereinafter referred to as “STATE”), a state of the United
States of America. This Supplemental Agreement is made as a supplement and with reference to
that certain Agreement entered into by and between OHA and the STATE effective February 28,
2012 (“Agreement”). This Supplemental Agreement is effective as of _March 29, 2012
OHA and the STATE are referred to collectively herein as the “Parties.”

THE PARTIES TO THIS SUPPLEMENTAL AGREEMENT HEREBY AGREE AS
FOLLOWS:

1. Each recorded deed or instrument shall be delivered to OHA no later than 30 days after
each is recorded, notwithstanding and irrespective of (a) the provisions in the third paragraph of
Section 2, Proposed Legislation, of the Agreement regarding how inconsistencies between the
language of the Agreement and the enacted law are to be resolved, or (b) the language in Section
2 of S.B. No. 2783 (2012), Relating to the Public Trust Lands, as to when the executed deeds and
other instruments shall be delivered to OHA by the STATE after they are recorded.

2. This Supplemental Agreement may be executed in any number of counterparts, each of
which shall be deemed to be an original, but all of which shall constitute one and the same
instrument. The Parties agree that a facsimile signature is binding on the party that transmitted
its signature by facsimile (i.e., telecopier).

3. The remaining provisions of the Agreement shall remain in full force and effect.

2012 03-29 Supplemental Agreement to Final Settlemt Agreement for OHA Settlement.doc



4. This Supplemental Agreement contains the entire agreement between the Parties as to
how the Agreement is to be supplemented, and supersedes all prior oral or written agreements,
representations, negotiations and correspondence relating to the Supplemental Agreement The
Parties have made no agreement or promise to do any act or thing not mentioned in the
Agreement or this Supplemental Agreement.

MAR 29
DATED: Honolulu, Hawaii,
Neil Abe}qrombie, Governor Colette Y. Machado, Chairperson
State of Hawaii Office of Hawaiian Affairs
APPROVED: APPROVED:
David M. LonieC—" William Meheula
Attorney General Counsel, Board of Trustees
State of Hawaii Office of Hawaiian Affairs
MAR 29 2012
Supplemental Agreement effective between the Office of

Hawaiian Affairs and the State of Hawaii re revisions to the Agreement between the Office of
Hawaiian Affairs and the State of Hawaii effective February 28, 2012.
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4. This Supplemental Agreement contains the entire agreement between the Parties as to
how the Agreement is to be supplemented, and supersedes all prior oral or written agreements,
representations, negotiations and correspondence relating to the Supplemental Agreement. The
Parties have made no agreement or promise to do any act or thing not mentioned in the
Agreement or this Supplemental Agreement.

DATED: Honolulu, Hawaii, WAR 23 2012 .
Neil Abercrombie, Governor Colette Y. Machado, Chairperson
State of Hawaii Office of Hawaiian Affairs
APPROVED: APPROVE]\
David M. Louie William Meheula v
Attorney General Counsel, Board of Trustees
State of Hawaii Office of Hawaiian Affairs

MAR 29 201

Supplemental Agreement effective between the Office of

Hawaiian Affairs and the State of Hawaii re revisions to the Agreement between the Office of
Hawaiian Affairs and the State of Hawaii effective February 28, 2012.
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